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ABATEMENT. 
Rule to Strike Off Plea. 

A plea in abatement, being: a dilatory plea, should be Interposed at th6 flnt 
opportunity. While such plea should be entered within four days after ap- 
peal is filed yet under proper circumstances the court may, in its discretion* 
allow it to be entered at a later time. — Peter Antonio vs. Rocky Qlen Water 
Co., et al., 153. 



ADJUDICATION. 

The fact that no valuable consideration passed and that the assignment 
was from a father to a son, raises no presumption against its fairness and 
honesty, and does not place the burden on the assignee to affirmatively show 
its fairness, and that it was a voluntary act without undue influence. 

Bvery fiduciary relation implies a condition of superiority hel^d by one 
person over the other. 

Wbere a person obtains an assignment from a person physically infirm 
and mentally weak, and the assignee is a person who stands in a close and 
confidential relation to the assignor, the assignee is bound to show that the 
assignment as a gift was righteous and conscientious, and also that the as- 
signor acted intelligently, deliberately and freely, with full information of the 
amount of his property, the effect upon the estate, the nature of the assign- 
ment; and that no advantage was taken of the confidential i^elation. 

Relation of father and son. the benefit passing from father to son does not 
shift the burden to the son to prove the fairness and honesty of the trans- 
action. 

Where plaintiff fails to establish 'the material allegations of his bill by two 
witnesses, or one witness and such corroborating circumstances as would 
amount to another, defendant's motion for a decree of dismissal at close of 
plaintiff's case should have been allowed^ 

A plea in abaiemcnt is a di.atory plea and must be interposed before an 
issue is joined on. the merits; and pleading in baf.is a waiver- of the right to 
plead in abatement. 

A son claiming against his father's estate is incompetent to testify to an 
agreement between him and his father relating to the, fund in controversy. 

The exception is: Unless the issue or inquiry be devisavit vel non, or be 
any other issue or inquiry respecting the property of a deceased owner, and 
the controversy be between parties respectively claiming such property, by 
devolution on the death of such owner, in which case all persons shall be fully 
competent witnesses. — John Vaughan, Admr. vs. Daniel W. Vaughan, et aL, 23L 
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AFFIDAVIT OF DEFENCE. 

An affidavit of defence was found to be objectionable because of vaffuenesa 
and uncertainty a^d as failing to show that -any damage had accrued to de- 
fendant prior to the commencement of the suit. A supplemental affidavit was 
filed and 111 it set-off was taken as the defence. 

Held: When defence is taken on the ground of set-oft the defendant, In a 
sense, assumes the affirmative of the issue. It was only fair to the plaintiff 
. that the affidavit of defence in such cases should be tested by the same rules 
that would apply to his declaration if he were suing for the damages In ques- 
tion and the sufficiency of the declaration were challenged by demurrer.^ 
YoUdw Cliff Land Improvement Ca vs. Peck Lumber Manufacturing Ca, 847. 



AMENDMENT. 

Rule to Amend Record. 

A summons issued against two persons sis alleged partners, it was served 
on one only. Neither appeared. Judgment was entered against both. Held, 
void as to the defendant not served, and therefore it could not be sustained 
as to the defendant served. — Botdorf vs. Shaffer & Bra, 273. 



APPEAL. 



Rule to Strike off. 

Wetzi&l & Hamilton vs. Alleman, 57. 
Rule to Show Cause. 

Luckey's Appeal, 61. 



Where a defendant fails to take an appeal until more than twenty days 
after judgment is rendered against, him, unlesd he shows he was misled to 
his prejudice by something said or done either b^ the Justice or the adverse 
party, and said appeal is entered nunc pro tunc, the Court, on a rule to strike 
off the same, will make the rule absolute. — George Orassa, et all., vs. George 
W. Weiland, 72. . 



Rule to Strike Off. 

The act or declaration relied upon to Justify the Court in allowing an ap- 
peal taken, after the twenty days had expired, must be unequivocal in charac- 
ter and well calculated to mislead a person in the exercise of ordinary dis- 
crimination. — Scranton Private Hospital vs. John J. Barrett, et al., 177. 



From Summary Conviction. 

A father who sends his children to a Polish school, where the only sub- 
jects taught in Einglish are reading and arithmetic, all Instruction on other 

subjects being in Polish, is guilty of a violation of the Act of July 11, 1901. 

P. L. 658. 

To meet tlie r^quiremexlts of the act, the child must be sent to a school 

in which orthography, reading, writing, English grammar, geography and 

arithmetic are taught in English. — Commonwealth vs. Snyder, 268. 
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lule to Strike Off. ' 

Frederick vs. Lesher, 801. 



ATTACHMENT. 

Rule on Plaintiff to Show Cauee. 

Black vs. Brown, 95. 
Rule to Dieeolve. 

An attempt to defraud within the meaning of the Fraudulent Debtors' Act 
of March 17, 1869, P. T.. 8, as amended by the Act of May 24, 1887, P. L. 197, 
cannot be inferred from a^ intent to prefer a creditor. 

The Act of March 28, 1905, P. L. 62; relative to the sale in bulk of the whole 
or a largre jjart of a stock of merchandise and fixtures, or merchandise, or flx- 
tiures, not in the ordinary course of business, does not enlarpe the operation 
of the fraudulent debtors' attachment, which has to do only with actual ^raud. 
— Stowers Pork Packing and Provision Co. vs. Shoener, 152. 



Rule to Quash. 

Lopez vs. Donohue, 168. 



Upon the dissolution of an attachment under the Act of March 17, 1869, 
P. Li. 9, and its supplements, the sheriff is bound to restore the goods to the 
owner unless prevented by the intervention of some cause over which he 
could have no control. 

An action of trespass was brought against the sheriff and an attaching 
creditor. There was a verdict against the defendants Jointly, showing that the 
attaching creditor was found to have participated in the acts of the sheriff. 

The grounds of dief ence was the alleged fraudulent character of the sale 
under which the plaintiff claimed title from tl^e defendant in the attachment. 

In the judgment of the court the attaching creditor failed to impeach that 
transaction. 

Held: That the measure of damages was the value of the goods of which 
the evidence showed the plaintiff to be deprived. — W. B. Rogers vs. C. H. 
Schadt and Adolph Marcus, 356. 



CAPIAS. 

Rule to Show Cause. "■-. . 

■ ■ ,> ■ -i 

A resident of Depoflt, New.Tork« in returning from court held in another 
part of the State of New Tprk, where he was a party and witness, passed 
through Pennsylvania, £ind was there served on the train with a capias. Hule 
to set aside capias, discharged. — Cronk vs. Wheaton, 285. 



CASE STATED. 

The fees of a deputy constable for serving a subpoena are the same as 
those of the sheriff for like service under the Act of July 11, 1901. P. L». 663. — 
Newton vs. Luzerne County, 80. 
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A person who simply goes about euid takes orders for goods as the agent 
of a non-resident business house, and afterwards delivers them to the several 
purchasers and collects from them the. prices at which they were sold does 
not violate an ordinance which provides that every person who enters in a 
transient business for the sale of any merchandise "from cars, platforms or 
transient warehouses, shall and must take out a license for the same from the 
city treasurer of said city." — Commonwealth vs. George I. Griswold. 135. 



It is. a well known principle of construction that the language of a deed in 
case of doubt will be construed most strongly against the grantor. 

It is a familiar rule that a deed or grant must be construed most strongly 
against the grantor. This applies with especial force to a reservation or re- 
strictiCMi whereby there is a withholding of something from the grant. — W. W. 
W^tt, et. al. vs. The Finn Coal Co., 188. 



County auditors ar^ entitled to legal advice in the performance of their 
official duties, and the attorney employed by them may recover from the 
county a reasonable compensation for his services. — Niles & NefC vs. York 
County, 287. 



Walker vs. McKean County, 808. 



Jane B. Ftink, to the use of vs. the Aetna Life Insurance Co., 337. 



CERTIORARI. 

It is the better practice when proceeding to recover a penalty for the 
violation of the act of 1855, P. !». 58, prohibiting the sale of liquors on. Sun- 
day, to submit to the magistrate a sworn information or. complaint before 
he issues the summons, although a praecipe might possibly answer the same 

purpose. 

If tlie place where the law has been violated is in any poor district then 
the suit should be in part to the use of the overseers of the poor of the town- 
ship or whatever the district might be called. — W. L. Riley vs. J. R. Comp- 
ton, 145. 



The fact that a party sued in trover before a justice of the peace,, where 
assumpsit was the proper form of action, is no ground for reversal on 
certiorari, if the justice had jurisdiction of the subject matter of the litiga- 
tlon.^Mericle vs. Van De Boe. 271. 



The record of a justice of the peace or alderman must set forth sufficient 
facts to show clearly that the action is trespass vi et armis and not trespass 
on the case, ^ince the' Act of 1887, consolidating actions of trespass and case, 
the word "trespass," standing alone on the justice's docket or transcript, Is 
not in itself sufficient to show that the cause of action was within' his juris- 
diction. The record must also show the time and place of the commission of 



the trespass complained of, and sufficiently^ describe the property Injured and 
the nature of the injury to protect the defendant from another suit for the 
same cause of action. — ^Wilson vs. TYout. 274. 



COMMONWEALTH. 



Rule to Quash Proceed ings^ 

Commonwealth vs. Tucl^man, 82. 



Rule to fthow Cauee. 

Commonwealth vs. Qabriel, 45. 



Motion to Vacate Order for 8upport 

Commonwealth vs. Neese, 79. 



Rule to Quaah IndietmenA. 

The Act of April 23» 1903. P. Li. 268, relatlnsr to the use of automobiles on 
'the public hisrhways is uncpnstitutionlil because its title is misleading. 

' Nothing is said in the body of the act about licensing any one other than 
the owner. The penalty prescribed is incurred through the owner's failure 
to prpcure the license. But so far as the title says anything on the subject it 
indicates a purpose to put the duty of getting a license only on the person 
of the operator and to attach the penalty to his default in that regard. There 
is a substantial variance between the title and the J)ody of the act in that re- 
jspect, and it brings Sec. 6 within the prohibition of Sec. 3, Art. Hi, of the con- 
situation, which requires that the subject matter of a statut shall be clearly 
expressed in its title. — Commonwealth vs. Alfred Harvey, 121. 



Commonwealth ex. rel. Jennie Jenkins vs. Anthony Seeger, et al., 148. 
Commonwealth ex. rel. W. R. Lewis, District Attorney vtt. John P. Jones, 
et al., 256. 



Commonwealth vs. Snyder, 268. 



Commonwealth ex. rel. Kirscliler vs. Brown, 304. 



Commonwealth of Penna. ex. rel. H. D. Johnson, Inspector, etc. vs. £«Iliott. 
McClure & Co., 326. 



Commonwealth ex. rel., etc. vs. Robert W, Allen, Register of Wills, 840. 



Commonwealth ex. rel., etc. vs. William Saunders, 358. 



Common wjlalth ex. rel. Jospeh P. Jennings vs. Michael J. Oarvey, 874. 
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Commonwealth ex. rel.. etc. vs. John Garden, et al., 871 



DEMURRER. 

To PlaintifPs Statement. 

An ordinance in accordance wijth the Act of Assembly approved June 28, 
1895, P. If. 408. is not in violation of Article DC Section 7, of the constitution 
prohibitlngr municipal' appropriations for "any corporation, institution or in- 
dividual." 

Nor is such an ordinance in violation of Section 18, Article HI, of the con- 
stitution, which prohibits, except for pensions and gratuities for military ser- 
vices, all appropriations for charitable, educational and benevolent purposes 
to any person, community, denominational or sectarian institution, corporation 
or association. 

The fund raised by virtue of such an ordinance is not a pension or grat- 
uity bestowed as a mere charity or benevolence, but rather something for im- 
portant municipal services of which the public has the benefit. — ^Firemen's 



Relief Association vs. City of Scranton, 38. 
Bertles vs. The Laurel Run Turnpike Co., 74. 



To 8oi Fa. 

City of Scranton vs. Edward M. Clark, 84. 



To Bill in Equity. 

Shepard vs. Davidow, 98. 



To PlamtifPs Statement. 

Bagnell et. al., etc., vs. Osthaus. 141. 



Norwood -Borough vs. Harrison, 154. 



Paltrowitz vs. Lucknow Iron & Steel Company, 302. 



To Return to Alternative Mandamus. 



Commonwealth. ex. rel.. Kischler vs. Brown, 3U4. 



To PlaintifPs Statement. 

County of Lackawanna, to the use of the City of Scranton vp. Cv H. 
Sd^adt et. al., 312. 
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To Return. 

Commonwealth of Penna., ex. rel., District Attorney vs. The Mayor and 
Councils of the City of Carbondale, 815. 



To Respondent's Answer. 

Commonwealth, ex. rel., etc. vs. William Saunders, 858. 



DIVORCE. 
Huh for Decree. 

Bonna vs. Bonna, 88. 



EJECTMENT. 

The service of the writ in an action of ejectment upon the defendant and 
a plea of the general issue raised the presumption of ouster by the defendant 
of his co-tenants and his adverse possession of the premises. 

An abstract legal proposition the possession of one tenant in common is 
ordinarily the possession of all. The inference is that he holds for all tenants 
in common until a hostile intention appears, and this must be disclosed by 
unequivocal acts fitted to appraise the co-tenant or co-tenants as to the ex- 
istence of an adverse^ possession. 

A writ in ejectment issued upon the day of the approval of the Act of May 
8, 1901, P. Li. 142 Defendant pleaded not gruilty and went to trial upon the 
issue as thus framed. 

Held: That having gone to |:rial upon the issue as framed, the defendant 
should not be heard to raise the question that the case waa not at issue be- 
cause the issue was not framed in accordance with the Act of May 8, 1901, 
P. L. 142. 



An act of assembly becomes operative only from the time of its approval, 
or when it has otherwise become a law, according to the weight of the au- 
thorities, The most reasonable rule. and one which is the least liable to work 
injustice, is that in the absence of evidence an act done on the same day as 
ih^ law is passed will not be presumed to have been done previous in point of 
time to. the passage of the act. — Jessie Hoysradt, et. al vs. Isaac B. Felts, 5. 



EQUITY. 

The power vested in courts of equity to make orders for the discovery of 
facts material to a just determination of the issues, arising in said courts, 
should not be exercised for the convenience of a plaintiff in the preparation of 
his case — Miles, et. tl. vs. The New York, Susquehanna & Western Coal Co., 
et. al., 13. 



Sherman vs. Philadelphia Lodge, No. 20, 39. 
Demurrer to Bill. 

Shepard vs. Davidow, 93. 
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As a general legal proposition the president of a corporation, who pur- 
chases the property of the corporation at a public sale, holds it as a trustee 
for its stockholders. 

If the president of the corporation has any knowledge of facts that would 
give the property of the corporation a possible prospective value beyond its 
apparent value, h,e is bound to communicate such knowledge to his leUow 
stockholders in case he procures a sale of the property to himself. 

If, with such knowledge uncommunicated to his fellow stockholders he be- 
comes a purchaser of the corporate property at a sale, whether public or pri- 
vate, he holds the same as a trustee for his fellow stockholders, and if he 
thereafter sells the property at a profit, he Is bound to account to them for 
such profit. 

A director or officer of a corporation has the right to beeome a creditor 
of the corporation if the necessities of the case require it. He may advance 
money to meet the needs of the corporation, and if he does so, he has the same 
rights as other creditors. He has the right to secure a Judgment for the 
amount of his, indebtedness, and to .take the corporate property in execution 
for the payment of such Judgment, and if it becomes necessary, in order to 
protect his Judgment, for him to bid upon the property and to become the 
owner of it, he has the right to do so. 

While it Is true that generally speaking a director of a corporation can- 
not acquire the property of the company either at private or public sale to 
the prejudice of a stockholder, yet there are exceptions to this general rule. 
He may loan money to the company and take security for it, and he ^ay 
enforce such security in the same manner as any other creditor if he acts in 
entire good faith. — John B \ et. al. vs. E. I* Fuller, 97. 






Motion to Continue. 

Where the whole structure is substantianly carried forward It is not a bay 
window nor can it be made into one merely by Inserting or opening windows 
In its wails. 

A bay window is distinctively and essentially a window projected out- 
wards beyond the front line or place of a building, on a square, polygonal or 
circular plan, the effect of which is to form a bay or recess in the room 
from which it jarojects or opens. If it is supported or carried on corbels or 
brackets, it is called an oriel; if circular in plan, it is a bow window; if it is 
straight sided and rests upon the ground it Is a bay window, proper; and if 
it extends up over more than one story, it is called a double or triple bay 
according to the number of stories to which it reaches. — Charles E. Chittenden, 
et. al. vs. Joseph Redington, 131. 



Specific Enforcement of Contracts. 

Denzel vs. .The Rocky Glen Park Company, et. al., 218. 



John Vaughan, admr. vs. Daniel W. Vaughan, et. al., 231. 
Proceedings to Ascertain and Apportion the Indebtedness of LaekaVvanm 
Township. 
The Township of Lackawanna vs. The Qorough of Moosic. 248. 
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The Borough of Dunmore vs. The Sgranton Street Railway Company, 268. 



Commonwealth of Penna., ex. rel.. H. D. Johnson, Inspector, etc. vs. Elliott 
McClure & Co., 326. 



GUARDIAN. 



Citation to Pay Arrearages, etc. 
Ervien's Estate, 92. 



HABEA8 C0RPU8. 

Where at a habeas corpus proceedingr the adopting parent relinquishes all 
claim to a child, there is nothing left the court but to restore the custody of 
the child to the mother. — Commonwealth, ex. rel., Jennie Jenkins vs. Anthony 
Seeger. Hattie Seger and Jane A. Decker, 143. 



INDICTMENT. 

Rule to Quash. 

Commonwealth vs. Alfred Harvey. 121. 



An instrument void on its face because meaningless, indefinite, or lacking 
a payee is not a subject qf forgery. — Commonwealth vs. T. Mitchell, 129. 



Motion to Quash. 

An indictment under the Act of March 31, 1860, Sec. Ill, P. L. 382, for ob- 
taining property under false pretenses, must distinctly charge that the prop- 
erty in question was obtained by the false pretenses set out in the indictment; 
nothing must be left to inference. — Commonwealth vs. Shoemaker, 299. 



INJUNCTION. 
Motion to Dissolve. 

The owner of buildings on the opposite sides of a fourteen-feet wide pub- 
lic alley will hot be enjoined, at the instance of an adjoining property owner, 
from erecting between his building a bridge six feet wide and twelve feet 
high more than fourteen feet above the surface of the alley, in the absence 
of proof that the bridge would interfere with travel on the alley or cause any 
injury to the plaintiff. 

A private citizen cannot enjoin an interference with the public highways 
unless he shows that his legal rights have been invaded, causing some special 
damage to himself of a serious nature. — McMullen vs. Williamson, 208. 



IN RE: 
Stokes' Estate. 

Under the Act of June 4, 1879, P. U 88, a bequest by a testratrix of "all 
the rest, residue and remainder of my estate of every nature and kind, real. 
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personal and mixed,'* is a valid -execution of a general testamentary power of 
appointment. — Stoices' Estate, 29. 



Painter's ESstate, .47. 



Ci .s1« of Mary Ann Cawley, Deeessed. 

Testamentary capacity for the valid execution of a wUl is the knowing 
and comprehending the transaction; or in the popular phrase, that the de- 
cedent should, at the time of executing the will, know and understand what 
she is aJt>6ut. 

The question beliiif the condition of the decedent's mind on the day the will 
was written, under all the authorities, the evidence of Its condition at a time 
near the date would be evidence as to its condition at that time. 

Proof of testamentary capacity should be made by "evidence of the most 
•unexceptional kind and character bearing on every act of dispostitlon, and 
confined to the time of execution." 

The age of attesting witness is only to be considered with reference to 

The age of the attesting witness is only to be considered with reference to 
the requisite degree of intelligence necessary to competence in the witness. As 
regards children, no arbitrary and conclusive standard of years can be estab- 
lished, as the degree of understanding, which is the test of competency, is not 
developed at the same age. 

The testimony of the subscribing witnesses to a will is; of course, entit(ed 
to great respect. In the absence of countervailing proof, it is decisive, but 
the court should not hinge the cause upon the testimony of subscribing wit- 
nesses^ if there are other material facts and circumstances, and opinions of 
other witnessess in evidence, bearing upon the question of the defendant's 
capacity. 

Evidence in this case held to be sufficient to sustain ^the appeal. — In Re. 
ESstate of Mnrv Ann Cawley, Deceased, 49. 



Lfuckey's appeal, 61. 



EsAats of Leopold Galbossoh» Deceased. 

An administratrix, as to expenses of administration, should await the final 
settlement of her administration account, when, if a deficiency of personal 
assets appears, a sale may be authorized to pay the balance due the accountant. 
The Act of June 8, 1893, P. L. 392, only has reference to debts of a de- 
cedent existing at the time of his death, and does not apply to debts and ex- 
penses necessarily incurred after his death, in his burial and settling his es- 
tate. Such claims are not debts of the decedent within the meaning of the 
act, although payable out of his estate. 

Where an administratrix has paid from her funds a debt of the decedent 
she may obtain an order of sale to repay to her the said debt. 

That the original creditor had been paid by the administratrix does not 
deprive the latter of her right to call for re- payment; such payment entitles 
her to subrogation. 

Mere inadequacy of price Is not sufficient ground for setting aside an Or- 
is' Court sale. 
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Where sufficient cause does not appear an ord^ conflrmlnf a nda will 
not be vacated. — ^In Re. Estate of Leopold Galboesch, Deoeaned, 66. 



Petition and Answer. 
Elton's Estate, 82. 

Schaeffer's Nomination, 91. 

Sweeney^s Estate, 94. 



Estate of Mary. Fordr Depeased, 

I 

When a sale is sought, for the payment of debts, the court should be satis- 
fled that not only that the personal estate is insufficient for the payment of 
debts, but that the claims alleged to exist against the estate are bona fide 
debts, due and unpaid. 

It is sufficient if the claimant establishes a prima facie claim. 

Under the Act of June 11, 1891. P. L. 287, providing that a party otherwise 
Incompetent may . testify as to relevant matter occurring in the lifetime of 
deceased, if another and competent witness has testified that said- relevant, 
matter occurred In his presence and in that of the surviving party the testi- 
mony of such compietent witness must be adverse to the surviving party. 

On account of the identity of interest of husband and wife, when one 
of them is incompetent to testify as witness, the other also Is incompetent. 
Sec. 5, Clause (e). Act of May 23. 1887, P. L..158. — ELstate of. Mary Ford, de- 
ceased, 117. 



Exception to Report of Viewers. 

Application of John A. Dieter for appointment of viewers, 140. 



Exceptions to Readjudication. 
Singer's Elstate, 159. 

Abbott's Estate, 162. 



Aasesments of Benefits and Damages. 

An exception to an assessment as. being too high is not well taken. The 
remedy is by appeal. 

An ordinance must be sustained that contains the essentials of a complete 
ordinance for the purpose for which it was enacted. 

The duties of viewers appointed under the remedial act of May 16, 1901, 
P. L. 71, und the act of May 16, 1891, P. L. 75, are clearly stated in the case of 
Omega Street, 152 Pa., 129.— In Re. Assessment rf Benefits and Damages, 12th 
Sewer Distrist of Scranton, Pa., 170. 
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Petition for Account 
Jones' Estate, 174. 



Klckert vs. PhUadelphla & R. R. Co.. 17S. 



\ 



Exceptions to Adjudioatior^ 
Thompson's Estate, 180. . 

Petition and Answer. 

Robinson'a Estate, 182. 

Iiiberman's Sons' Ldcense, 188. 

Gibbins' Estate, 186. 

Norrls' Estate. 189. 

Bowen's Estate, 196. 

Petition for Partition. 
Spielman's Estate, 198 

May's Estate. 201. 

Fare's Estate. 203. 



Where a will has been duly probated, and letters granted, the only mode In 
which they can be revoked by the Orphans' Court is on appeal from the 
register. — ^In Re: The Elstate of William Cornell, Deceased, 211. 



Rule to Show Cause. 
Gerber's Estate, 306. 



tition for a Decree for the Specific Performance of a Contract. 
Petition of Patrick W. Feley, deceased, 818. 



Removal of R. F. Walker. Justice of the Peace, 325. 



Redivision of the Wards of Winton Borougrh, 828. 
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Exemptions to fleport of Viewers. 

Paving and Grading Capouse avenue, in the City of Scranton, S60. 



The E>state of Blllington Ruckle. 865. 



JUDGMENT. 

Rulo for, Now Obstante Veredioto. 

An action of trespass was brought against the defendant, an insurance 
aseht, to. reco'^r damages on the tjieory that he agree, as agent for the 
LiOdge, to extend the insurance, t|ien in force, at its expiration; that he had 
neglected to do iso and that as a result of such negligence, througrh a fire, the 
Ltodge lost the amounit of the insurance. 

. It was shown that the defendant received the premium and that he agreed 
to grive the Lrodge an extension of Insurance when the policy, then in force 
would expire.. The Jury found for the plaintiff. 

Held: That the evidence will suppoi^ the finding of the Jury that the 
defendant was the agent of the Lodge in the matter of getting an extension of 
the insurance. He was not acting in his capacity as an agent for any insur- 
a,nce company when he agreed to extend (the insurance, and even if .he only 
represented one insurance company it could not have been held liable to. the 
plaintiff. He did not agree to insure the Lodge; he could not do so; and it 
could only be fairly inferred that he would procure insurance in an insurance 
company for them. Under such circumstances he became the' agent of the 
Lodge. — Sheridan Lodge, KnlgWts of Pythias, No. 210, of PeckviUe. in Lacka- 
wanna County vs. Samuel W. Arnold, 1. 



Rule to Open. 

Applications to open judgments by default, and let the defendants ini. 
defence, are appeals to the equitable power of the court, and should be made 
with reasonable promptness. 

A defendant haVing knowldge of a judgment agalm^t him. for eleven years, 
i? in no position to invoke the aid* of a court of equitv for relief against the 
collection of such judgment. 

Unless. a defendant can give a satisfactory excuse for an unusual delay, he 
is chargeable with laches. — F. J. Johnson vs. Arthur Frothingham, 11. 



Rule For. 

A contract "guaran'teeing" payment of a debt "when due" is a contract of 
suretyship. ^ 

Unless restrained by" the bankruptcy court, the creditors of one against 
whom a petition in bankruptcy has been filed are not debarred by the mere 
fact of its filing from instituting their actions in the state courts agajtnst him 
and prosecuting them to judgment. — Reading Trust Co., vs. Boyer, 21. ' 



Highland brewing Company vs. Becker. 41.' 
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Tryon t«. SapovlU, 44. 



Rul« to Op«n. 

Edwards yb. Welsh Baptist Church, 68. 



Rule For. 

While book entries can be srlven using terms commonly known in the 
trade; yet the character of the business must be stated somewhere so as to 
make the statement Intelligible, precise and concise. — Tobyhanna Creek Ice 
Co. vs. Bert Klme, 147. 



Rule to 0|>en. 

City Savings Fund and Trust Co. vs. Lintner. 155. 



Rule. to Show Cause. 

Fi^genbaum, et. at. vs. O'Mara, 200. 



Motion For. 

Stephenson vs. Dodson. 277. 

Rule to Show Cause. 

Kellholz vs. Kellholz, 298. 



JUDGMENT. 

Rule for Non Obstante Veredicto. 

City of Scranton vs. M. A. Ansley, et. al.. 829. 



LIEN. 

Rule to Strike Off. 

. City of Scranton vs. M. C Ansley, et. al., 329. 



The Act of June 4, 1901, P. L. 364, does not require a bill of particulars and 
a mere general description of the kind of work is sufficient. The authority 
to amend at any time is conferred by Sec. 35 of the Act. — City of Carbondale 
vs. Patrick Campbell, 339. 



MANDAMUS. 

The county commissioners alone, with the approval of the Judges, as pro- 
vided, in the Act of April 19, 1895, P. L. 38, have a right to make modifications 
In a contract for the erection of a county court house. They cannot delegate 
any authority in reference thereto to the county controller, and he has none 
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b^L common law, or under the Act of June 27, 1896, Sec. 10, P. Ij.^ 408. Hence, 
where the contract provided that alterations might be ordered by the archt- 
tect, ''in writing, with the counter signatures of the county commissioners and 
the controller/' held, that the controller had no power to countersign the 
•order. — County Commissioners vs. County Controller, 26. 



Bertles vs. The LAurel Run Turnpike Cow, 74. 



Petition for. 

Lamberton vs. City of PYanklin, 290. 



Rule to Show Cause. 

Yaggi vs. Gahan. 294. 



8ur Petition for* 

Com. ex. rel.. etc.. vs. Robert W. Allen, Register of Wills, 340. 



Com. ex. rel., Joseph P. Jennings vs. Michael J. Garvey, 874. 



NON-8UIT. 

Rule to Take Off. 

The plaintiff entered into a contract. In writing, with the defendant to 
furnish the latter with two show cases and "set them up at defendant's store." 
The parts of the cases were received and placed by direction of defendant in 
a room of his store where unopened packages were kept, awaiting the coming 
of plaintiff's representative who was to set them up. The same night the 
store, including the parts, was destroyed by fire. 

Plaintiff brought suit on the entire contract for the agreed price of the 
cases. 

Held: That "setting up" was^a material part of the plaintifTs contract and 
it could only recover upon proof that the contract had been performed in that 

respect, unless performance had been waived or prevented by the unauthorized 

act of the defendant. — Diamond Glass Co. vs. John H. Ladwig, 25. 



A non-suit is properly directed when the proximate cause of an' injury was 
due lo a casualty which the defendant was not reasonably bound to foresee. — 
£agle Hose Company vs. Priceburg Electric Light Co., 128. 



Plaintiff, who was going to his employer's works, attempted to cross a 
private track by i)assing between two cars standing thereon, although he 
could have reached his destination by a more circuitous route. The c?irs ex- 
tended through the open doors of the building, where the force was applied 
which moved ihem and caused the injury. He admitted that he. did not look 
to see whether the cars were about to be moved before crossing, but said 
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that had he lookedl he could have seen nothing*. His statement to this effect 
was a conclusion or inference rather than a fact, as appeared from the width 
and height of the doors, their proximity to one another and the size of the car 
standing therein, together with the fact that there was opportunity to see 
from within outward. Held, that he had been guilty of contributory negli- 
gence and could not recover for injuries sustained by being caught between th 
cars, which were suddenly moved, in his attempt to pass between them. — 
Damikus vs. The Standard Steel Car Company, 282. 



Motion to Take Off 

Chase vs. Chase, 314. 



PETITION. 

A change of location of a route by a proposed railroad cannot be permitted 
after a Jury appointed to assess the dama,ge have filed their report, nor Where 
it appears that the change is made for the purpose of bargaining with land 
owners for the cheapest route; but where an unforeseen and unavoidable con- 
dition, so far as the railroad is concerned, arises, the court will not only rec- 
ognize the right to relocate, but will approve bonds for the new location. Hence 
where, after the location of its route, by a proposed railroad, another railroad 
has exercised its option and located its right .of way in part on such location, 
the court will approve bonds for a relocated route. 

The fact that security is not given to a grantee of respondents, whose 
rights and property will be affected by the location on the proposed route, 
does not affect the right of the railroad to file bonds as to respondents. — ^In Re. 
The Philadelphia & Western Railroad Co., 15. 



Rstition and Answsr. 
Elton's EiState, 82; 



For Citation. 

United Telephone & Telegraph Company's petition, 85. 



For Order to Pay. 

Sweeney's EiState, 94. 

Patition for Account. 
Jones' Elstate. 174. 



For Appointment of Viewers. 

Rickef-t vs. Philadelphia R. R. Co., 178. 



For Partition. 

Spielman's ETstate,. 198. 
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To R«move Probate. 

.In Re: The Estate of William Cornell, deceased, 211. 



Petition of Patrick W,. Feeley, deceased, 818. 



Motion to Quash. 

In Re: Removal of R. F. Walker, Justice of the Peace, 825. 



Fop Review. 

Redivision of the Wards of Winton Borough, 828. 



Com. ex. rel., etc., vs. Robert W. Allen, Register of Wills, 8i0. 

QUO WARRANTO. 

Quo warranto will lie where a person is still exercising and claiming the 
right to exercise, at least in part, the duties of a public office. — Commonwealth 
of Pennsylvania ex. rel., P. D. Manley vs. August Wahlers, 47. 



Section 4 of the Act of June 1, 1883, P. L. 64. provides: "That the mem- 
bers of town councils shall have power to fill in any vacancy which may occur 
therein by death, resignation, removal from the borough, or otherwise." 

.leld: That not withstanding the comprehensive term "otherwise" it can- 
^c be said that absence from one or more meetings of a council caused by 
sickness, accident, temporary absence from home, or other similar causes 
would justify a council in declaring a vacancy. 

It is a well known rule of construction that in a statute a general word 
following particular and specific words of the same nature as itseff often takes 
Its meaning from them, and it is often presumed to comprehend only things 
of the same kind as those designated by them, unless there is something to 
show that a wider sense was intended. — Commonwealth ex. rel., W. R. Lewis, 
District Attorney, vs. John F. Jones,, et. al., 256. 



Com. ex. rel., etc.. vs. William Saunders, 353. 



Com. ex, rel., etc., vs. John Garden, et. al., 371.' 



Exceptions to Report Of. 

Plaintiff's property was injured by repeated overflow erf a public sewer. 
The overflow was due to an obstruction negligently suffered to remain by de- 
fendant. The latter had actual and constructive knowledge of the obstruction 
prior to any injury occurring. Defendant maintained that the inundation 
had occurred more than oncte prior to the period of six years next before suit 
brought, and,, in consequence plaintiff was chargeable with knowledge that it 



would recur with any similar storm and was, therefore, ffuttly of cootrltntorr 
nef Ugence. 

Held: That the plaintiff had no reason to expect that the sewer would 
not be put in .proper repair. It was a case where the city was In duty bound 
to make necessary repairs to one at its puhUe improvements. Tlie iplahitlff 
was Entitled to rely upon the performance, of that duty. — Mary C. Ansley et. 
aL vs. The City of Scranton, 888. 



TRESPASS 

"Margin of the lake" is a term of ; unequivocal Import, meaniniT tha Un* 
where the earth and water meet around the lake. By the use of these words 
riparian okhers declare* tlMtr intention to make, not the middle, but another 
part of the lake — the edge of the water — the boundary line. — Helen M. Fuller 
vs. Uriah Cole. 850. 



TRIAL. 

Ntotion and Reasoiu lor a New. 

Turnpike Compai^ va. Montgomery Ommtar^ S8 



HMmm far Anreet of JudgmitnL 
vs. IttioadSB, T7. 



FWIe^ for. 

•It Is generally agreed that a traveler's previous knowledge of a defect in 
the highway whereby he is injured is not in itself s^ifBcient, as a matter of 
law/'to iQpeveBt his recovery en the ground of contributory negligence. 

Tt Is not contributory negligence for one to pass over a danlperoua hrldce 
wttti knowledge of Its unsafe condition, in the absence of distinct notlca to 
htm or to the public not to use it— William Qualey vs. The City of SciratniMu 
19S. 



Nlssley et. al. vs. Hoffman Bros.. 149. 



Szmyter vs. Scran ton Railway Ca,- 166. 



Rule for a New. 

A contract in suit was under seal and contained a provision that 'no ver- 
bal agreement win be recognized whatever.'' The defence was the denial of 
any contract. Defendant admitted the genuineness of his signature' hot as- 
serted that it waa ohtalned by a trick of tht plaintiff's agent 

There waa no question of varying or reforming the writing signed by thii 
parttaa, or veatrainlng its enforcement, but rather whether there was any con- 
tract betw^n them. .It was a defence seating the cancellation not of a cob- 
tcact but -Of a pretended cantxaxst. The case was purely a question of erctff- 
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billty and weight of the evidence with the burden on the defendant— J. W. 
Guernsey vs. F. C. Pilger, 846. 



Helen M. Fuller vs. Uriah Cole, 850. 



Rogers vs. Schadt et. al., 856. 



VIEWERS. 

Exceptions to Report of. 

In Re: Application of John A. Dieter for Appointment of Viewtrs, 140. 



The Act of 1889 which gives abutting property owners sixty days after the 
passage of the ordinance authorizing the laying of the payment in which to 
make a choice of the kind of payment to be laid is supplied by the provis- 
ions of the Act of 22d May, 1895, P. Li. 105, as amended by the Act of 26th of 
April, 1903, P. L. 301, which applies tp all cities and so of course to cities of 
the second class. 

The provisions of the Act of 1895, as amended by the Act of 1908, require 
the advertisement of an ordinance. The omission of such advertisement is 
fatal to the validity of the ordinance. — ^In Re: Paving and Grading Capouaa 
Avenue in the City of Scranton, 860. 
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In the Court of Common Pleas of Lackawanna County, Ne, 3S4, 

September Term, 1903. 

RULE POR JUDGMENT NON OBSTANTE VEREDICTO. 

Sheridan Lodge, Knights of Pythias, No. 210, of Peckville, in Lacka- 

wanna Cc/ufity vs. Samuel W. Arnold. 

An action of trespass was brougrht against the defendant, an insurance agrent, to 
recover damages on the theory that he agreed, as agent for the Lodge, to 
extend the insurance,, then in force, at its expiration; that he had neglected 
to do so and that as a result of such negligence, through a Are, the Lodge 
lost the amount of the insurance 

It ftras shown that the defendant received the premium and that he agreed to give 
the Lodge an extension of insurance when the policy, then in force, would 
expire. The Jury found for the plaintiff. 

Held: That the evidence will support the finding of the Jury that the defendant 
was the agent of the Lodge in the matter of getting bji extension of the 
insurance. He was not acting in his cai>acity as an agent for any insurance 
company when he agreed to extend the insurance, and even if he only 
represented one insurance company it could not have been held liable to the 
plaintiff. He did not agree to insure the Lodge; he could not do so; and it. 
could only be fairly inferred that he "v^ould procure insurance in an insurance 
company for them. Under such circumstances he became the agent of the 
Lodge. 

Messrs. John F. Scragg and A. A. Vosburg, for plaintiff. 

Mr. Robert Peck, for defendant. 

Opinion by Kelly, A. L. J., August 7, 1905. 

The defendant has been fof many years engaged in the business of 
a general insurance agent in Peckville, in Blakely borough, where the 
plaintiff lodge has its meeting place. On January 15, 1890, the lodge 
placed $200 insurance on its paraphernalia and other personal property 
in the defendant's agency and paid him $7.00, the amount of the prem- 
ium for three years ; in 1893 they paid him the amount of the premium 
for another three years, and in 1896 they again paid him a three year 
premium which carried the insurance to January 15, 1899. So far there 
is no dispute. 

Sometime in the latter part of January, 1899, a representative of 
the Lodge paid $7.00 and got the following receipt: ''^zxm^ry 15, 1899. 
Sheridan Lodge, No. 210, K. of P. To S. W. Arnold, General Insur- 
ance Agent, Peckville, Pa. Dr. To insurance in Union, term three 
years, $7.00. Received payment, January 2y, 1899." Signed, S. W. Ar- 
nold. The defendant does not deny the receipt of this money, but says 
that he has no recollection of having gotten it; that his books do not 
show it, and t*jat he did not get any money at the time he gave the re- 
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ceipt, but that he gave it to the secretary of the Lodge, taking his word 
for it that he had received the money previously. For that $7.00 no 
insurance was placed, and from January 15, 1899, until April 5, 1899, 
it seems that the plaintiff's property was uninsured. On that date a 
policy was issued for one year, and at its expiration another policy 
was issued for one year, the Lodge paying Mr. Arnold in April, 1900, 
for both policies, $3.50 on the 4th and $3.50 on the nth. The second 
policy for a year was for $200, and would expire on April 5, 1901. 

In the meanwhile the members of the Lodge discovered that they 
had received no credit for the $7.00 paid in January, 1899, and after 
considerable time had passed, they found the receipt already mentioned, 
and on March 13, 1901, a committee of three was appointed to wait 
upon Mr." Arnold and settle the dispute about the $7.00. The commit- 
tee called on him, showed him the receipt, and he then acknowledged 
that he had received the money and expressed his willingness to adjust 
the matter, although he said he had no recollection of it, and that his 
books did not show it. One of the committee asked him what he was 
going to do about it, whether he was going to give the money back or 
give them insurance for it, and he said he would give them an exten- 
sion of insurance when the policy then in force would expire. The 
committee expressed their satisfaction with that arrangement and so 
reported to the Lodge at the next meeting which was held on March 
20, 1901, and the report was accepted and the committee was dis- 
charged. There is some dispute in the testimony about this undertaking 
of the defendant to extend the insurance, but the verdict establishes the 
fact that he so agreed. He did not do so, and within a year after the 
expiration of the policy then in force, viz., on March 2jy 1902, a fire 
occurred, the property of the Lodge was destroyed, and there being no 
insurance upon it, it was a total loss. 

This action of trespass was brought against the defendant to re- 
cover damages on the theory that the defendant undertook, as agent for 
the Lodge, to extend the insurance, that he neglected to do so, and that 
as a result of such negligence the Society lost the insurance of $200. 
We submitted the case to the jury subject to a reserved point: 
Whether there was any evidence in the case upon which the plaintiff 
was entitled to recover; and a verdict was rendered for the plaintiff. 

The controlling question in the case is whether there is evidence 



LACKAWANNA JURIST. 3 

which will sustain the finding of the jury that the defendant became 
the agent for the plaintiff when he agreed that he would extend the 
insurance. If he did, he owed a duty to the plaintiff to use ordinary 
care to perform his obligation, arid if he neglected to do so he would 
be liable for his negligence in the absence of contributory negligence 
on the part of the Lodge. We are clear the question of negligence and 
contributary negligence was properly submitted to the jury. Under the 
evidence it would have been manifest error to declare as a matter of law 
that the Lodge was guilty of negligence in not demanding from the 
defendant a policy for some eleven months after the last annual policy 
expired. The general rule is that negligence' is a question of fact for a 
jury to pass upon : 21 Am. & Eng. Ency. of Law, 498 ; and we can see 
no reason why the general rule should not apply in this case. The only 
evidence we have of the defendant's negligence is the fact that he did 
not extend the insurance, but as we must always presume honesty of 
purpose rather than dishonesty, it may be fairly inferred that he simply 
forgot or neglected to do so. Such an inference is much more reason- 
able than one that he designedly and dishonestly kept the moneys of 
the Lodge. 

And after careful consideration of the matter we have come to the 
conclusion that the evidence will support the firiding of the jury that 
the defendant was the agent of the Lodge in the matter of getting an 
extension of the insurance. He was not acting in his capacity as an 
agent for any insurance company when he agreed to extend the insur- 
ance, and even if he only represented one company it could not have 
been held liable to the plaintiff. He had in his possession $7.00 which 
had been paid to him as an insurance agent, for insurance which he did 
not furnish, and instead of giving it back at the time he acknowledged 
having it, he agreed to "extend the insurance," that is to say, he agreed 
that when the policy then in force should expire he would procure for 
them a new policy of insurance upon their property. If he had not been 
in the insurance business there would be no doubt but that such an un- 
dertaking would constitute him an agent for the Lodge. It seems to us 
that the fact that he was an insurance agent at the time was merely in- 
cidental. It was not intended that he should then and there issue or 
procure to be issued any policy of insurance, but that he should retain 
the money in his hands until the Lodge needed new insurance, when he 
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would apply- it to the cost of the new insurance, which, incidentally he 
would procure from his own agency. He did not agree to insure the 
Lodge ; he could not do so ; and it could only be fairly inferred that he 
would procure insurance in an insurance company for them. Under 
such circumstances tjie jury could fairly infer that he undertook to act 
for the Lodge in this particular instance. We left the matter to the 
jury to determine under the familiar principle that not only facts but 
inferences from facts are for the jury to determine, in case the facts 
will support more than one inference, and while the question before us 
is not entirely free from difficulty, upon mature deliberation we are of 
the opinion that the evidence will support a verdict for the plaintiff. 
The rule for judgment non obstante veredicto is discharged. 



Upon the termination by the insolvency of a corporation of an 
executory contract with it, necessitating, in its execution, work, labpr, 
and the expenditure of money for materials, machinery, etc., it is held, 
in Griffith vs. Blackwater B. & L. Co. (W. Va.) 69 L. R. A. 124, that 
the contractor is entitled to compensation for services rendered by him 
in pursuance of the contract until the date of its termination, and to 
reimbursement for his actual and necessary outlay and expenses, subject 
to a deduction of all sums paid him by the corporation, and of the value 
of materials, machinery, etc., on hand. The right to recover for ser- 
vices and expenses under a running contract with a corporation ended 
by its insolvency and dissolution is considered in a note to this case. 
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The power of the legislature to destroy or abolish counties recog- 
nized by the Constitution a^ organized and existing at the date of its 
adoption is denied in McDonald vs. Doust (Idaho) 69 L. R. A. 220. 

The arrest at their own instigation, for the jpurpose of preventing 
a trial elsewhere, of persons accused of crime, in the county where the 
comrnission of the crime is commenced, and binding them over to await 
the action of the grand jury, are held, in Hargis vs. Parker (Ky.) 69 
L. R. A. 270, not to prevent proceedings against them in the county 
where the crime is consummated, under a statute providing that, if the 
jurisdiction of any offense be in two counties, the accused shall be tried 
in the county in which he is first arrested. 
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In the Court of Common Pleas of LackawanfUh-County, No. yoi, May 

Term, ipoi, 

EJECTMENT. 

Jessie Hoysradt, et al. vs. Isaac B. Felts. 

The service of the writ in an action of ejectment upon the defendant and a 
plea of the general issue raises the presumption of ouster by the de- 
fendant of his co-tenants and his adverse possession of the premises^ 

As an abstract legal proposition the possession of one tenant in conmion Is 
ordinarily the possession of all. The inference is that he holds for all 
tenants in common until a hostile intention appears, and this must be 
disclosed by unequivocal acts fitted to appraise the co-tenant or co- 
tenants as to the existence of an adverse possession. 

A writ in ejectment issued upon the day of the approval of the Act of May 8. 
1901, P. Li. 142. Defendant pleaded not guilty and went to trial upon 
the issue as thus ft^med. 

Held: That having gone to trial upon the issue as framed, the defendant 
should not be. heard to raise the question that the case was not at 
issue because the issue was not framed in accordance with the Act of 
May 8, 1901, P. L. 142. 

An act of assembly becomes operative only from the time of its approval, or 
when It has otherwise become a law, according to the weight of the 
authorities. The most reasonable rule and one which is the least liable 
to work injustice, is that in the absence of evidence an act done on 
the same 4^y as the law is passed will not be presumed to have been 
done previous in point of time to the passage of the act. 

Messrs. Welles & Torrey, for plaintiffs. 

Mr. John F. Scragg, for defendant. 

Opinion by Kelly, A. L. J., January, 1906. 

This case was tried before the Court without a jury, under the 
provisions of the act of 22A April, 1874, P. L. 109. In accordance with 
the* requirements of the act we find the following 

FACTS. 

1. The lands described in the amended description filed in this 
case were, prior to the 9th day of June, 1881, in the possession of 
Isaac B. Felts, the defendant. 

2. On the gith day of June, 1881, the defendant, Isaac B. Felts, by 
deed conveyed to Jacob W. Hoysradt the lands described in the amend- 
ed description filed in this case. The said deed was recorded in the 
Recorder's office of Lackawanna County on the nth day of June, 
1881, in Deed Book No. 8, page 158. 
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3. That Jacob W. Hoysradt is now deceased and his interest in 
the lands conveyed to him by the defendant is now vested in the plain- 
tiffs, viz.: Jessie Hoysradt, Florence Hoysradt, Warren J. Hoysradt 
and Alice E. Hoysradt 

4. . The lands described in the praecipe and writ in this case are 
the same lands described in the amended description filed in this case, 
the differences in description arising from clerical errors in* the draft- 
ing of the deed from Isaac B. Felts to Jacob W. Hoysradt. 

5. The defendant, Isaac B. Felts, was in sole and exclusive pos- 
session of the premises described in the praecipe, writ and amended 
description filed in this case at the time of the service upon him of the 
writ of ejectment 

6. The writ of ejectment in this case was served by the sheriff 
Upon Isaac B. Felts on the 9th day of May, 1901, and the sheriff's re- 
turn duly sworn to the 14th day of May, 1901. 

fcONCLUSIONS OF LAW. 

1. The plaintiffs are entitied to the possession of the premises 
described in the praecipe, writ and amended description in this case. 

2. The service of this writ in this case upon the defendant raised 
a presumption of ouster by him of his co-tenants, the plaintiffs, aiid his 
adverse possession of the premises, and no evidence has been adduced, 
to rebut that presumption. 

3. Judgment should be entered for the plaintiffs for the lands 
described in the writ as amended. 

Counsel for the defendant has presented certain requests for con- 
clusions of law, which we pass upon as follows : 

1. If the plaintiff in this case can recover at all, it is by virtue of 
the deed from Isaac B. Felts to Jacob W. Hoysradt, deceased, of June 
9, 1881, under whom the heirs claim, and if they can recover it would 
be but one-half of the undivided surface of the land described in the 
writ in this case, with reservations therein contained. 

Answer: Affirmed. 

2. This action is governed by the ejectment procedure act of 
1901-, P. L. 142. 

Answer : Refused. 
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3. Under the ejectment procedure act of 190I) this case was not 
at issue when called for trial on September 25, 1905, and therefore no 
judgment or conclusion of law can be entered in the case. 

Answer: Refused., 

4. Under the deed of June 9, 1881, from Felts to Hoyradt, under 
which the plaintiffs claim as heirs of said Hoysradt, the said Hoys- 
radt and said Felts became tenants in common to the surface of the 
land described, and for which the heirs of Jacob W. Hoysradt are now 
sedcing to recover. 

Answer : Affirmed. 

I 

5. The poissession of one tenant iii common. is ordinarily the pos- 
session of all. The inference is, that he holds for all tenants in common 
until a hostile intention appears, and this must be disclosed by unequiv- 
ocal acts fitted to appraise the co-tenant or co-tenants'^of the existence 
of an adverse .holding. 

Answer : Affirmed as an abstract legal proposition. 

6. There is no evidence in this case of adverse holding by Felts 
as against the plaintiffs or Jacob W. Hoysradt, their ancestor. The 
plea of not guilty as entered is not the plea as directed to be entered by 
the act of 1901, and, therefore, is a mere nullity and not. binding in this 
case. The plea of not guilty was the only plea recognized at law in an 
ejectment action prior to the act of 1901. 

Answer : Refused. 

7. The possession of Felts, being a tenant in common with Jacob 
W. Hoysradt, was the possession of the co-tenant Hoysradt and his 
heirs, and, therefore, without proof of ouster, the evidence discloses 
said Hoysradt in possession through his co-tenant in common Felts, of 
the land for which this ejectment was brought at the time of the in- 
ception of the suit, and if from the evidence court finds this to be so, 
the plaintiffs in this case cannot recover in this form of action, eject- 
ment ; their remedy being by partition, and an accounting and division 
of the lands. 

Answer : Refused. 

8. .The plaintiffs to this suit or their ancestor, having been ten- 
ants in common with Felts for the land for which this action is brought. 
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caftnot maintain ejectment without p;-oof of actual ouster from the 
land of said Hoysradt or his heirs by the said Felts, 
Answer : Refused. 

9. Under the evidence in this case there is no surface of the land 
shown to belong to the plaintiffs in this case as described in the writ, 
the land described in the writ being covered by the exceptions and 
reservations contained in the deed appertaining to this portion of the 
land. 

Answer: Refused. 

10. There is not sufficient evidence in this case permitting the 
court to find actual ouster of the said Hoysradt by said Felts. 

Answer : Affirmed. But the ouster is presumed by virtue of the 
service of the writ, and the plea of not guilty. 

11. Under all the evidence in this case the plaintiffs cannot re- 
cover in this action of ejectment. 

Answer: Refused. 

12. If Jacob W. Hoysradt had a legal title arising from the fact 
that his name appears as the grantee in the original deed of June 9, 
1 881, as a tenant in common of this land, Felts, this defendant, has a 
right to hold Hoysradt's heirs, now claiming the land under this con- 
vey;ance, at law responsible for one-half of the amount expended by 
said Felts in payment of taxes, repairs and legal outlays made on the. 
land since the date, of the said deed, giving the plaintiffs credit for any 
income from the said property, and the judgment in this case should 
protect the defendant for any taxes and legal outlays made. 

Answer: Refused. 

13. Under the evidaice in this case the finding should be in 
favor of the defendant. 

Answer : Refused. 

DICUSSION. 

There is no difficulty in this case so far as the right of the plain- 
tiffs to possession of an undivided one-half interest in the surface of. 
the lands described in the writ, as amended, iis concerned. There is 
an error in the description in the deed from Isaac B. Felts, the defend- 
ant, to Jacob W. Hoysradt, under whom the plaintiffs claim, in stating 
the second course as being in a southeasterlv -HirfKition.ifistead of a 
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northeastwly directibn. II wjts cleany a clsrical error on the part of' 
the eonvc^ncer, arid txnder the testitnony of tfie civil engineer csHrty 
the plaintiff thefe is no difficulty in- locating and identifying the bnd. 

It is urged on the part of the defendant that there can be no re- 
covery in ejectment by the' plaintiffs beca^use under their own conten- 
tion they are tenants in common with the defendant It is true that 
the possession" of one tenant in common is the possession of all under 
ordinary circumstances,. and that without proof of ouster the ejectment 
will not lie; but in this case, whilie there is no evidence of actual ouster, 
the writ averred a wrongful detention of possession from the ptaifrtiffk, 
and it v^s served upon the defendant who pleaded the general issne; 
The act of April 13, 1807, 4 Sm. L., 476, sec. 2, provides that the return 
of the sheriff of having served the writ upon the defendant, shall' be 
evidence of such defendant being in actual possession of the premises ; 
and it was decided in the case of Kelley vs. KeHey, 182 Pa., 132, that 
when the sheriff's return showed a service on the defendant, and there 
was a plea of the general issue, the plaintiffs were not bound to prove 
affirmatively any actual ouster from possession, but in the absence af 
any evidence to rebut the presumption of hostile possession; they could 
stand on the presumption which the act of assembly raised in their 
favor by the sheriff's return. So the defendant's contention upon this* 
point is not sound. 

It is also argued on the part of the defendant that the case was 
not at issue at the time of trial because the issue was 
not framed in accordance with the provisions of the aet^ 
of May 8, 1901, P. L.' 142. The writ ilssued upon the very day 
of the approval of the act, and the argument is that no evidence could 
be offered under the pleadings because the issue was made up under the 
old method of pleadings In ejectment, instead of undier the method 
prescribed in the act. Having gone to trial upon the issue ^s framed 
we do not think the defendant should be heard to raise this question. 
The second section of the act of 1901 provides,- "In all actions of 
ejectment hereafter to be brought, the plaintiff shall file a declaration, 
which shall consist of a concise statement of his cause of action, with 
an abstract of the title under which he claims the land in dispute, and 
in addition to the plea of 'not guilty,' now required by law, the defend- 
ant shall file an answer in tlie nature of a special plea, in which he 
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shall set forth his grounds of defence, with an abstract of the title by 
which he claims ; and no action of ejectm^t shall be considered at 
issue until the plaintiff's statement and the defendant's idea and an- 
swer shall be filed, tior shall any evidence be received on the trial of 
said action of any matter not appearing in the pleadings, subject to the 
power of amendment. Tiie several courts of this Commonwealth shall 
have power, by general rule or special order, to fix the time within 
which the defendant shall file his abstract of title." 

We haven't the plea now before us, but we presume it was filed 
by the defendant. The proper way to raise the question now tinder 
consideration would have been to refuse to plead until the plaintiffs 
had filed a declaration and abstract of title. Having voluntarily gone 
to trial upon the issue which he asiSisted in 'making by his plea of not 
guilty, the defendant had no right to complain upon this ground. 

But, furthermore, their .being no evidence as to whether the action 
was brought' before or after the passage of the act we refuse to pre- 
sume that it was brought before and therefore subject to its provisions. 
An act of assembly becomes operative only. from the time of its ap- 
pHoval, or when it has otherwise become a law, accorciing to the weight 
of the authorities: 26 Am. & Eng. Ency. of I^w, 2d Ed., 563, and 
notes. Said Mr. Chief Justice Black, in Wartman vs. Phila., 33 Pa., 
208, "Aft act of the legislature is passed, only when it has gone through 
all the fomls . made necessary by the constitution to give it force and 
v^idity, as a binding riile of conduct for the citizen. Whether it re- 
,.ceives the signature of the governor, or remains in his haqds unre- 
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turned for ten days, or being vetoed,. is carried by two-thirds of both 
ho^tses, its passage is dated from the time it ceased to be a mere propo- 
sition or bill, and passed into a law." There are some cases outside of 
Pennsylvania which hold that in the absence of evidence as to the pre- 
cise time of the passage of an act that it will operate during the entire . 
4ay of its passage, but none in Pennsylvania, and in the absence of 
Pennsylvania authority we are loth to ad6pt such a rule. It capnot be 
said that there is any presumption of fact that the s jit was brought 
-•tther before or after the passage of the act, nor is there any pre- 
sumption of law one way or the other. According to legal fiction there 
are no fractions of a day, but practically there are. We think the most 
reasonable rule and the one which is the least liable to work injustice, 
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is that in, the absence of evidence ian act, done on sam^ day that a 
law is passed will not be presumed to have been done previous in point 
of, time to the passage of the act.- 

As to the defendant's contention that he should be allowca for the 
taxes he paid on the land nothing need be said. He cannot have that 
passed upon in this action. While a bona fide occupant of land may be 
recompensed for his improvements under certain circumstances the 
defendant by his offer did not bring himself within this rule. 

And now, January — , 1906, it is ordered and directeci that this 
decision be filed in the prothonotary's ofHce, and tha[t notice of such 
filing by, him be forthwith given to the parties, or their attorneys, and 
if no exceptions thereto are filed in said office within thirty days after 
said notice shall have been served, then judgment to be entered against 
tiie defendant and in favor of the plaintiffs for the lands described in^ 
the writ -,«.»«««.^ 

In the Court of Common Pleas of Lackawanna County^ No. 50, Janu- 

ary Term, 1906, 

RULB TO OPEN JUDGMENT. 
F. /. Johnson vs. Arthur Frothingham. 

Applications to open Judgments' by default, and let the defendants into a 

defence, are appeals to the equitable' power of the court, and should be 

made with reasonable promptness. 
A defendant havinsr knowledsre of a Judgrment against hSi|v, for eleven years, 

is in no position to invoke the aid of a court of equity for relief against 

the collection of such . Judgrment. 
Unless a defendant can give a satisfactory excuse for an unusual delay, he is 

chargeable with laches. 

Messrs. T. P. Duffy, Herman Osthaus and T. F. Wells, for 
plaintiff. 

Messrs. Vosburg & Dawson, for defendant;. . 

Opinion by Edwards, P. J., January, 190$. 

This suit was commenced by summons m November, 1891. It 
was ruled out for arbitration by plaintiff, and brought back into court 
by appeal in January, 1893. Notice was subsequently served on de- 
fendant to file an affidavit of defense in accordance with our rule of 
court, and on October 6, 1894, judgment was entered for the want of' 
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an ^rifiidavit of defence. The judgment was revived in 1899, and was 
^agfain revived in I904. The defendant now moves to open' the judg- 
ment thus entered. 

Defendant claims that the plaintiff* by the arbitration proceeding 
iiad waived his right to an a^davit of defense, and our attention is 
caB^ to tht ^case of Duncan vs. Bell, 28 Pa., 516. Whether this case 
is modif^d by Homer vs. Horneri 145 Pa., 258; or whether it is sus- 
tained by Natioiial Bank vs. Stadelman, 153 Pa., 634, is of little conse- 
qoienoe, because, in our opinion, bur rule of court is sufl&cient authority 
f«r the entry of the judgment in question. The rule reads as follows : 
"When a case has been ruled oi«t on arbitration. by the plaintiff / and 
>be wouM cilherwise be entitled to an affidavit oi defense, he shall not 
ibe entitled to judgment for want of the same under these rules, until 
iziter &K, case, is brought back into the court by appeal or otherwise, in 
which case he shall be entitled to judgment, unless the defendant shall 
file such affidavit within fifteen days, after demand therefor by the 
plaintiff, and service of such demand as provided in Rule &." 

If it should be conceded for the sake of argument that judgment 
was eri-oneously entered for the want of an affidavit of defence, and 
that our ^rule of cotn't is invalid, £he most that can be'said is that the 
judgment was voidable and not void, the court having jurisdiction of 
the person and of the subject matter: Clarion R. R. Co. vs. Hamilton, 
127 Pa., I, This being the case, it was the duty of the defendant to 
move within a reasonable time to strike off or to open the jud.gment. 
In 4the case at bar the defendant is charges^b^ witii great laches. He 
offers no reasonable excuse for the delay. The record shows that the 
suit was brought fourteen years ago, and judgment ent^ed eleven 
years ago,. The original summons aiid each scire fecias were served 
upon the defendant, and he, therefore cannot plead want of notice. We 
see no way to relieve the defendant from the charge of laches. Plain- 
tiff's counsel refers to numerous cases in his brief on this point. They 
are much alike in character. We shall cite only one case, and it ihows 
tfie general trend of the decisions : Lytle vs. Hoover, 175 Pa., 408, 
where the supreme court says in a per curiam: ** Applications to open 
judgtiients by default, and let the defendants into a defense, are appeals 
to the equitable power of the court, and should be made with reasonable 
promptness. In this, case appellant's laches were inexcusable. His 
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potion was not presented until after the death of the plaintiff and iSx 
lapse of about eleven years after he'ktiew that judgment had been en- 
tered against him for want of an affidavit of defence. Having failed 
to give any satisfactory excuse for this long and unreasonable delay, 
he was in -no position to invoke the aid of a court of equity .** 

In addition to the foregoing arguments or reasons, we do mcA find 
much merit in the defendant's contention on the facts of the case. His 
defense does not invite the interposition of a court of equity. 

The rule to open judgment is discharged. 



In the Court of Common Pleas of Lackawanna County, Nos. y, 8 and 

p, January Term, 1905, 

IN EQUITY. 

Mites, et al, vs. The N em -York, Susquehanna & Western Coed Co., 

et al. 

The power vested in courts of equity to make orders for the discovery Of Tacts 
material to A Just determination of the issues, arisiner in 'satd oourts, 
should not be exercised for the convenience of a plaintiff in the px«p- 
aration of his case. 

Messrs. D. L. Rhone and S. J. Strauss, for plaintiffs. 
Messrs. Willard, Warren & Knapp, for defendants. 
Opinion by Edwards, P. J., January, 1906. 

Defendants in these three cases are lessees or sub-lessees of the 
plaintiffs. A bill in equity has been filed in each case requirii^Uie 
lessees to account for unpaid royalties on coal mined, the allegation 
being that owing to the introduction of improved machinery and the 
improved methods of preparing coal for market the defendants have 
sold coal from their various mines, particularly the pea, rice and buck- 
wheat sizes; on which no royalty has been paid for several years. 
Counsel have agreed to try the three cases together. 

The lease provides that the party of the first part shall have at "all 
reasonable and proper times free and uninterrupted access to the mines 
for inspecting the mode of mining and the condition of the works." 
Under this clause of the lease counsel for both parties agreed on the 
form of an ordfer by the terms of which the plaintiffs' engineers are 
permitted to enter defendants' mines to make surveys and to inspect 
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the "mode of mining and the condition of the works." This privilege 
of inspection is broad enough, in our judgment to allow an examination 
of the breaker and the method. of preparing coal for market 

Plaintiffs' counsel also claim the right to make what is known as 
a car smd breaker test, in advance of the trial. This right is denied by 
the defendants' counsel. For this reason plaintiffs' i)etition the court 
for an prder directing the defendants to allow these tests to be made. 
The proposition is to permit, the plaintiffs to take six cars of coal — ^two 
from each mines as they come out of the mines, containing presumably 
the average quantity of coal of the average quality as compared to the 
coal mined by the defendants for the past years under the lease; then 
to have the contents of the six cars properly inspected, weighed and 
classified ; afterwards to run the coal through the breakers and to take 
or keep an account of the quantities of the different sizes of maiicetable 
coal produced by the operation. It being conceded that the plaintiffs 
have not been paid royalty on the prepared sizes of coal below Chest- 
nut, particularly on pea, rice and buckwheat, it is claimed that the re- 
sult of the tests suggested would furnish a fair basis upon which, with 
other evidence, a computation may be made of the amotmt pf unpaid 
royalty due from defendants to plaintiffs. 

The contention of the plaintiffs that the right to make the tests 
mentioned may reasonably Jbe inferred from the clause in the lease 
permitting an inspection of the "mode of mining and the condition of 
the. works", is clearly untenable, and it need§ no discussion by us. If 
the order prayed for can be made at all it must be made by virtue of 
the power and jurisdiction vested in courts of equity to make orders for 
the discovery of . facts material to a just determination of the issues 
arising in said courts. 

We are not now prepared "to order, the, tests desired by the plain- 
tiffs; nor shall we discuss the question of our power. If we concede 
the question of power, there are numerous reasons which suggest .them- 
selves to us why the order should: not be made until it appears deai'ly 
that there is a necessity for ft. As the matter stands now the order 
would be.merely for the convenience of the plaintiffs in the preparation 
of tfieir ca:s^, and not becaiise the tests desired are absolutely necessary 
for a^ just determination pf the contrPversy betweeh the particb. 

Plaintiffs* motion is refused* without prejudice. . 
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In the Cciitrt of Common Pleas of Delaware County, No. 156, March 

Term, 1903. 

PETITIONS FOR APPROVAL OP BOkOS IN PJ^OCUBDINGS 
TO RBLOCATB RAILROAD LINE AND ALSO FOR 
LBAVn TO WITHDRAW BONDS FILBD IN THE PRO- 
CnBBING FOR TUB ORIGINAL LOCATION. 

In Re, The Philadelphia & Weston Railroad Co, 

A change of locatioa of a i^oute by a proposed railroad cannot be permitted 
after a Jury appointed to assf^ss the damage have filed their report, 
nor where it appears that the change is made for the purpose of bar- 
graining with land owners for the cheapest route; but where axi un- 
foreseen and unadvoldable condition, so far as the Railroad id concerned, 
arises, the court will not only reco^ize the right to relocate, but will 
approve bonds for the new location. Hence, where, after the location 
of its routes by a proposed rkilroad, another railroad has exercised its 
option and loc^^ted its right of way in part on such location, the court 
will approve bonds for a relocated route. 

The fact that security is not given to a grrantee of respondents, whose rights 
and property will be affected by the location on the proposed route, does 
not affect the right of the railroad to file bonds as to respondents. 

Mr. George T.. Butler, for petitioners. 

Mr. W. I. SchaflFer, contra. 

Opinion by Johnson, P. J., September 20, 1904. 

On April 18, 1903, the Philadelphia ^nd Western Railroad Com- 
pany located its lines' through the lands o{ John arid William Sellers, 
in the Township of Upper Darby, DelawareXounty, Pennsylvania, anjd . 
on Aug. la, 1903, filed its bond, which was approved by the court. On 
June 7, 1904, the said John and William Sellers petitioned the court to 
appoint a jury to assess damages, which was done. 

After the jury had been appointed and before a meeting had been 
held, the railroad company ^led the present petition, setting forth : 

''i. Your petitioner is a duly incorporated company under the 
G^eral Railroad Liaws of the Commonwealth of Pennsylvania, holding 
letters-patent under date of May 21, 1902. 

"2. That your petitioner has by due corporate action surveyed, as- 
certained, located, fixed, marked and determined the route of the pro- 
posed railroa.d in the Township of Upper Darby, County of Delaware, 
and tiiat the same passes through the lands now or late of John Sellers, 
,jt.rWA William Sellers, and that for the purpose pf constructirig said 
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railway your petitioner has measured off a certain strip of land be- 
longing to the said John Sellers, Jr., and William Sellers, having a 
width of 60 feet, and extending in length about 2320. feet, which is 
more particularly described in the description and blue print hereunto 
attached and made a part of this petition ; together with a parcel of land 
containing about i acre and 9-iooth of an acre, more or less, for ter- 
minal purposes, and the above described strip and parcel of land 
containing 3 acres and 91-ioo.thsof an acre, more or less ; said parcel ^f 
laud for terminal purposes, together with said strip, being more particu- 
larly described in the description and blue print hereunto attached and 
made part hereof. 

"3. ^ That your petitioner has been unable to agree with the said 
jbhn Sellers,. Jr., who is a rejSdent of the County of Delaware, State 
of Rennsylvania, as to the damages sustained or likely to be sustained 
by the occupation of the land. 

"4. That your petitioner is informed and believes and so states to 
your honorable court that William Sellers is a joiiit and co-owner of 
the aforesaid strip of ground and does not live within the County of 
Delaware, State of Pennsylvania, and, therefore, cannot be bargained 
with and cannot have a bond tendered to him within the County of 
Delaware, State of Pennsylvania, where the aforesaid land is situated. 

"j. That, therefore, it is necessary that your honorable . court 
shall allow the filing^of a bond to the Commonwealth of Pennsylvania 
in afi amount and with security to be approved by your honorable 
court, is is provided for in the Act of Assembly of the Commonwealth 
ofc Penitsylvania. 

"Your petitioner therefore applies to your honorable court and 
prays that it be permitted to file a bond in such an amount and with 
such security as your honorable court may approve for the use of the 
person or persons who may be found to be entitled to the damages for 
the taking and appropriation of the aforesaid described land, or for 
damage or injury to such land." 

Also a petition as follows : 

"i. That your petitioner is a duly incorporated railroad holding 
letters-patent from the Commonwealth of Pennsylvania under date of 
May 25, 1902. 

"2. That on April 18, A. D. 1903, your petitioner did file in your 
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honorable court (March Term, 1903, No. 156) a petition for heave to 
file its bond to the Commonwealth of Pennsylvania for the taking and 
appropriating of land of William Sellers, and that on June 20, 1903, 
your honorable court did fvc the security to be entered in the sum of 
$2500, which was subsequently entered, and that, on April 18, youf 
petitioner did file in your honorable court (March Term, 1903, No. 
157) its petition for leave to file its bond to the Commonwealth of 
Pennsylvania for tfie taking and appropriating of the land of John 
Sellers, Jr., and William Sellers, and. that on said April 18 your honor- 
able court did fix a bond to be filed in the sum of $12,500, which said 
bond was subsequently filed by your petitioner; and that,onApril 2t,your 
petitioner did file in your honorable court (March Term, 1903,^0. 160) 
its petition for leave to file its bond to the Commonwealth of Pennsylva- 
nia for the taking and appropriating of land of the Philadelphia & Dela- 
ware Railroad Company, and that subseq;iiently, to wit, on June 20, 
your honorable court did direct that a bond in the suni of $1,000 be 
filed, and the said bond was subsequently filecl^^^ and that, on April 30, 
your petitioner did file in your honorable. court (March Term, 1903, 
No. 212) its petition for. leave to file, a bond to John Sellers, Jr., as se- 
curity for enjering upon his land, and on June 20 your honorable cojirt 
did fix the ambuntof the bond at $1,500, which was subsequently en- 
tered by your petitioner. 

''3. That there has been no jury of view appointed up to the 
present time^ and there has been no assessi^ent of damages either by a 
jury of view or by a Common Pleas jury against your petitioner. 

"4. Thaf by reason of the ^f act that the Philadelphia and Dela- 
ware Railroad Company have built over a certain right of way owned 
by. it, .for a branch or siding of one of its extensions- and as said branch 
or siding would conflict with the route of your petitioner, it has been 
deemed wise by your petitioner and its board of directors to abandon 
the said routes set forth in the petitions hereinbefore referred to, to' 
relocate its line or route. 

"5. That, therefore, *by due corporate action, your petitioner has 
abandoned the line, as set forth in the petitions for leave to file bonds 
herein referred to, and are not going to build its line T>f road over said 
parts of said lands. 

"You petitioner therefore applies to your honorable court for leave 
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to withdraw its petition and to withdraw the bonds filed in the above 
matters, and that all proceeding's therein and thereunder shall be de- 
creed determined and ended." 

An answer was duly filed as follows :^ "John Sellers, Jr., and Wil- 
liam Sellers, the respondents, answering the above petition say: 

"i. They pray that the petitioner may be put to due "proof of the 
allegations in the second paragraph of its said petition, and until due 
proof is made thereof they deny, because they are npt informed that 
the petitioner has by due corporate action surveyed, ascertained, located, 
fixed, marked and determined the route for its proposed railroad as set 
forth in the second paragraph of the said petition. 

"2. The respondents- calling to the attention of the court that thfe 
said petitioner has heretofore located another line of railroad upon their 
lands different from that set forth in the said petition, as will appear by 
thef records of the said court, deny the right of the said petitioner to 
lawfully make a second location for its railroad upon their said property, 
no cause 'jeing alleged or set forth in the said petition therefor, and re- 
spectfully submit that your honorablie court is without authority to ap- 
prove a bond to- the respondents as prayed for in the said petition. 

"3. ' The respondent, John Sellers, Jr., avers that the said petir 
tioner, the Philadelphia & Western Railroad company, has never at- 
tempted to agree with him as to the dams^ge sustained or likely to be 
sustained by the oC^cupation of the land described in the said petition. 

"4. The respondent, William Sellers, denies that he cannot be 
bargained with and cannot have a bond tendered to him. in the County 
of Delaware, State of Pennsylvania, and respectfully denies the author- 
ity of your honorable court to approve a bond to him until the said 
railroad company has endeavored to agree with him for the damages, 
and submits that any bond for his benefit should be given to him and 
not to the Commonwealth of Pennsylvania. 

•'5. The respondents deny the right of the said Philadelphia & 
Western Railroad company to locate, fix, tnark and determine a route 
for its railroad upon their lands as set forth in the said petition, or the 
authority of your honorable court to approve a bond to them to secure 
tiiem for the damages which will be due to them by reason of the ap- 
propriation of their lands, \i the said petitioner has the. right to appro- 
priate them, unless the said petitioner shall also tender to the Mill- 
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bourne Mills Company a bond to secure it for-Ae damages which will 
be done to it by the taking iand appropriating by the said railroad com- 
pany of the water right belonging to it and granted by deed of William 
Sellers and others to the Millboume Mills Company, dated Oct. 26, 
1885, and recprded in the office of the Recorder of Deeds of the County 
of Delaware, in Deed Book Z, No. 5, page 224, etc., the said water 
right being within the lines of the lands proposed to be condemned by 
the said petitioner, as appears by the survey, plan and description at- 
tached to its said petition." 

The effect of the approval of the bonds is virtually a decision that 
the railroad company has the right to relocate its road. This the re- 
spondent denies, and a number of cases have been cited in which the 
courts have said that where there has been a location, it is a taking of 
land, fastens a servitude upon it and that the owner's right to have his 
damage assessed is complete. 

It has also been held that after a jury appointed to assess the dam- 
age have filed their report, a change of location will hot be permitted, 
nor will it be allowed where it appears that the change is made for the 
purpose of bargaining with land owners for the cheapest route. 

But, as in this case, where an unforseen and unavoidable condition, 
so far as the petitioner is concerned, arises, it would seem that the court 
would not only recognize the right of the company to relocate its line, 
but will approve bonds for the new location. 

When the petitioner first located its road it could not tell whether 
the Cstrdington branch of the Pennsylvania Railroad would ever be 
built or not. Nor was it able to say where it would be located. 

Since the location of the Philadelphia & Western, the Cardington 
branch has exercised the option which it held and located its right of 
way in part where the Philadelphia & Western had located its. 

Unless the Philadelphia & Western can change its location it will 
necessitate the building of one railroad for quite a distance over and 
on the right of way of another. This would not only increase the dan- 
ger to those who travel on and operate both railroads, but in all proba- 
bility involve them in litigation and other complications. 

The conditions and circumstances are such as to warrant the court 
in granting the request to file bonds for the relocated route. 

The fact that the respondents do not. in their answer claim that 
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they will be more inconvenienced or damaged by the new location than 
by the old adds to the reasonableness of the request. The answer asks 
the court not to approve the bonds of the petitioner until security has 
been given the Millboume Mills Company, whose rights and property 
the respondents say will be affected by the new location. I am unable 
to see how that affects the rights of the respondent or interferes with 
the right of the petitioner to the change and the filing and approval of 
bonds as to them. I cannot permit the withdrawal of the bonds already 
igiven. 

Counsel for petitioner may draw a decree permitting the filing^ of 
the new bonds. The bond to be in the sum of $15,000, with surety to 
"be approved by the court. ' - 

Counsel, for respondents claim that they are entitled to counsel 
fees and costs incurred by reason of the application for the filing of 
new bonds. 

The approval of the bonds is without prejudice to the right of the 
respondent to move for aij allowance of counsel fees and costs shotild 
they see fit to claim them. 

The statutory right to have damages for land the fee of which is 
taken for a public use assessed and paid in money is held, in Hellen vs. 
Medford (Mass.) 69 L. R. A. 314, to be a substantial right which, after 
the proceedings have progressed so far that the fee has passed, cannot 
be impaired by the passage of a statute authorizing the abandonment of 
the land, and directing that the fee shall revest in the former owner, and 
that fact be considered, in reduction of the damages. 



A woman whose husband is carrying on a partnership. business 
with her money under an agreement that she shall receive all of his 
share of. the profits of the business is held in Morrison vs. Dickey (Ga.) 
69 L. R. A. 87, to be liable to account to him for the amount for which 
he rendered himself liable on account of the purchase of a machine by 
him and his partner for use in the business although she had given him 
special instructions not to purchase the machine, if it was in fact neces- 
sary or proper for the conduct of the business. 
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In the Court of Common Pleas of Berks County^ No. 43, March Term, 

1905- 
RULE FOR JUDGMENT FOR INSUFFICIENT AFFIDAVIT 

QF DEFENSE. 

Reading, Trust Co. vs. Boyer et al. 

A contract "guaranteeing" payment of a debt "when due" is a contract of 

suretyship. 
TJnlesa restrained by the bankruptcy court, the creditors of one against whom 

a petition in bankruptcy has been filed are .not debarred by the mere 

fact of its filing from instituting their actions in the state Courts 

against him and prosecuting them to judgment. 

Mr. Isaac Jliester, for plaintiff. 

Mr, J. H. Rothermel, for defendant. 

Opinion by Enderlich, J., April 22, 1905. 

This action is brought upon an engagement in writing and under 
seal, whereby the defendants and each of them "guarantee" payment, 
"when due," of the principal and interest of a certain bond executed 
by the Temple Sand Company. The declaration avers its maturity and 
non-payment. Affidavits filed by or on behalf of the several defendants 
aver (i) that the bond is secured by the obligor's mortgage upon which 
plaintiff has issued a sci. f^. and obtained judgment; (2) that this se- 
curity is believed to be* ampl^ to satisfy plaintiff's entire demand, etc. ; 

(3) that defendants had no previous notice of the bringing of the suit; 

(4) ithat no previous demand was made upon them as guarantors; (5) 
that before institution of the suit a petition in bankruptcy was presented 
against one of the defendants, who filed his answer thereto, and that ihe 
proceeding is still pending. 

It is well settled that a contract "guaranteeing" payment of a debt 
^'when due" is not a general, but a special guaranty, broken by the fact 
of non-payment at maturity and suable by the creditor without first pur- 
suing, or averring or showing the in3olvency of, the principal debtor; 
in short, in substance a, contract of suretyship: Campbell vs. Baker, 
46 Pa. 243 ; Reigart vs. White, 52 Pa. 438 ; Roberts vs. Riddle, 79 i^a. 
468 ; Mizner vs. Sprer, 96 Pa. 533 ; Zahm vs. Bank, 103 Pa. 576. The 
fact, however, that judgment, has been obtained against the principal, 
or that the debtof has control of other securities available for satisfac- 
tion of his demand, is no bar to" an action against the sureties for pay- 
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ment of the.sam^: Commissioners vs. Canan, 2 Watts, 107; Building 
Association vs. Hetzel, 103 Pa. 507. Upon payment oiE it, the sureties 
will be entitled to subrogation to the rights of the creditor in the judg- 
ment, etc.: see Gardner's Administrators vs. Ferree,i5 S. & R. 28. 
Neither is there any force in the averments of want of previous de- 
mand or notice of the action, "as the bringing an action is a sufficient 
request, in all th^se cases where the money is due and payable imme- 
diately:" Gibbs vs. Cannon, 9 S. &'R. 198, — even where the contract is 

"technically one of guaranty: Overton vs. Tracey, 14 S. & R. 311. 

Upon the question of the effect of the bankruptcy proceedings 
upon the plaintiff's right to; maintain this action, the court has been 
referred to no authority directly in point arising under the Bankruptcy 
Act of 1898. It seems very manifest that whatever effect it could pos- 
sibly have must be limited to the one defendant involved in those pro- 
ceedings. Section 16 of the statute expressly negatives'any intent to 
permit the bankruptcy of one co-debtor to affect the liability of the fe- 
maining ones ; and under the A<:t of April 4> 1877, ■^- L. 52, the entry 
of judgment against them would not prevent a subsequent judg- 
ment against him in the same action. But was the filing of the 

.petition in banqruptcy against that one defendant a bar to the institu- 
tion of this suit as regards him ? or does it «tand in the way of a judg- 
ment against him ? It has been pointed out by counsel that section 1 1 
(a) of the Act of 1898 does not prescribe at what stage an action shall 
be stayed upon the filing of a petition to declare defendant a bankrupt, 
and that, whilst it provides for the staying of actions pending at the 
time of the filing of the petition in bankruptcy, it is siknt as to new ac- 
tions brought pending such petition previously filed. The discussion of 
this latter feztture of the enactment in Collier, Bankruptcy, at page 100, 
et seq., shows plainly how striking a departure it marks from the terms 
of previous ones. The rulings under these, therefore, can furnish no 
decisive precedents upon the question here presented. In the absence 
of an express prohibition or direction for a stay, at any stage, of actions 
instituted after the filing of a petition to adjudge the defendant a bank- 
rupt and before consideration thereof, it may noj, however, be improper 

'to refer to the general reasoning involved in decisions upon earlier 
statutes as capable of throwing some light upon the presumable purpose 
of the law-making power. Under the Bankruptcy Act of 1841, it was 
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held, in Hobart vs. Haskell, 14 N. H. 127, that the filing by a party of 
his petition in bankruptcy did not itself bar an action of assumpsit 
against such party in a state court upon a claim provable in bankruptcy. 
Says the court: 

**It does not appear, and we cannot know that anything farther will 
ever be done in the matter of the petition in bankruptcy. It may be 
abandoned and never come to a hearing. And if there should be a 
hearing, the district court may not declare the petitioner a bankrupt. 
In that eyent, there will be no assignee in whom will be vested all the 
property and rights of the petitioner. The filing of the petition is 
merely an effort by the petitioner, an expression of his intention that 
the management pf his assets shall, through the intervention of the 
district court, be transferred ^o an assignee, who shall /appropriate his 
property to the payment of his debts, But if the district court should, 
at a proper time for passing upon the matter, refuse to entertain the 
petition, the plaintiff's right would be injured beyond remedy, in case 
the property of the defendant had been attached by process issuing 
from the Common Pleas; for he would not only lose his attachment 
here, upon the dismissal of his action, but he would not even have an 
opportunity of coming in with other creditors for a pro rata distribu- 
tion of the defendant's property by the decree of the district court. 
JJpon these views, there would be sufficient reasons why this action 
should not be dismissed, without resorting to the provisions of the 
Bankrupt Act. The defendant moves that the action be dismissed, be- 
cause he has submitted himself to* the jurisdiction. of another tribunal. 
He thus seeks to deprive the plaintiff of the remedy given him by law, 
by an act to which the plaintiff is not a party, and which he has in no 
form assented to." 

• All this IS, of course, not literally descriptive of the case here aris- 
itig- — some of it not accurately applicable to the terms of the Act of 
1898. Yet, mutatis mutandis, it suggests much which is not without 
present and persuasive force ; and to it ought to be ajdded that the right 
to bring the action may be of importance to the creditor in order to 
avoid the bar of the statute of limitations, as well as in order to ascer-. 
tain the amount due him with a view to proving the same in the bank- 
ruptcy proceedings. As opposed to the considerations thus making in 
favor of the creditor's right to sue and obtain judgment, there seems 
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to be nothing but this, that a debtor ought not to be harassed with a 
multiplicity of proceedings, which mtght result from an effort on. the 
part of his creditors, in view of a possible denial of his ultimate dis- 
charge, to secure prior liens upon subsequently acquired property — ^and 
that, in the event of his adjudication and discharge as a bankrupt, his 
creditor will have gained nothing by the action and judgment beyond 
the liquidation of his claim : see Collier, Bankruptcy, 102. The liqui- 
dation of the creditor's claim has already been referred to as conceivably 
of importance. That the plaintiff cannot saddle the bankrupt estate* 
with his costs incurred in such action seems clear under section 63 (3). 
If he chooses, at his own expense, to proceed for the ascertainment of 
his demand, there would appear to be no good reason why he should 
not be permitted to do so. The argument as to the harassing of the 
debtor, the multiplicity of suits, the encouragement of a race of dili- 
gence among creditors, etc., can be a legitimate one only as relating to* 
actions unduly multiplied and brought or conducted oppressively. In 
such circumstances, however^ the power of the bankrupt court as a 
court of equity supplies complete and adequate means of protecting the 
bankrupt: Collier, Bankruptcy, 103-104; In re. Homstein, 122 Fed. 
Repr. 266. The conclusion would seem to be that, unless restrained by 
the bankrupt court, the creditors of one against whom a petition in 
bankruptcy has been fileid are not debarred by the mere fact of its filing 
from instituting their actions in the state courts against him and prose- 
cuting them to judgment : Collier, Bankruptcy, 104. And this conclu- 
sion finds some support in the provision of section 63 (5), declaring 
as provable in bankruptcy "debts reduced to judgments after the filing 
of the petition and before th^ consideration of the bankrupt's applica- 
tion for a discharge," etc. Section 11 (a) directs the stay of suits pend- 
ing at the time of filing the petition in bankruptcy, but fixes no precise 
point at which they are to be stayed. Neither, manifestly, decs the 
filing of the petition operate ipso facto as a stay. There is, therefore, 
on this point room for the exercise of a discretion on the part of the 
court; and the provision referred to in section 63 (5) apparently con- 
templates its exercise in such a way as to permit the plaintiff to go as 
far as the procuring of judgment even in those actions which section 
II (a) says shall be stayed upon the filing of the petition in bankruptcy. 
If so, there can certainly be no objection to permitting a plaintiff to go 
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to the same length in ah action brought after the filing of the petition, 
the act neither forbidding the institution of such action nor directing it 
to be stayed. It need hardly be addfed that when it comes to executing 
a judgment thus obtained against one as to whom a petition in bank- 
ruptcy was filed befofe institution of the suit and is still pending, a ques- 
tion will arise which will be controlled by considerations and in view of 
provisions of the Bankruptcy Act and possibly by circumstances very 
different from those here involved. ,The power to control the execu- 
tion of its judgment, however, always resides in the court that enters it, 
and therefore the possible or probable necessity of exercising that power 
does not stand in the way of the entry of the judgment : Col well vs. 
Rockwell, 100 Pa.. 133. That matter is not now before the corrt. All 
that is presently decided is, that the presentation to the proper federal 
court of a petition to declare a certain person a bankrupt, the filing of 
his answer thereto, and the pendency of the questions thus raised, ^do 
not constitute a bar to the institution and prosecution to judgment of 
an action in a state court against such person by another creditor. 

'There would thus appear to be nothing in these affidavits negativ- 
ing the right of plaintiff to the judgment it ask^ for principal and in- 
terest against all the defendants, and therefore, and to that extent, the 
rule to show cause is made absolute. 



Playing pool under an agreement that the one losing the game 
shall pay for the' use of the table is held, in Hopkins vs. State (Ga.) 
69 L. R. A. 117, to be betting at a pool table within the meaning of a 
statute mjaking such betting a misdemeanor. 



A horse block or stepping stone of ordinary size, placed at the edge 
of the sidewalk to facilitate access to and egress from carriages in the 
street, is held, in. Wolff vs. District of Columbia (App. D. C.) 69 L. 
R. A. 83, not to be an obstruction of the walk so as to render the muni- 
cipality liable for injuries caused by a traveler falling over it. 

A combination of two or more persons to injure one in his trade 
by inducing his employes to break their contract with him, or to decline 
longer to continue in his employment, is held, in Employing Printers' 
Club vs. Dr. Blosser Co. (Ga.) 69 L. R. A. go, to be actionable if it 
results in damage. 
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In the Court of Common Pleas of Luzerne County, No. i66, October 

Term, 1904. 

. MANDAMUS. . . 

I 

County Commissioners z*s. County Controller. 

The county commissioners alone, with the approval of the Judges, as pro- 
vided in the Act of April 19, 1895, P. U 38, have a right to make modi- 
fications in a contract for the erection of a county court house. They 
cannot delegate any authority in reference thereto to the county con- 
troller, and he has none by common law, or under the Act of June 27, 
1895, Sec l'^, P. L. 403. Hence, where the contract provided that 
alterations might be ordered by the architect, "in writing, with the 
.counter signatures of the county commissioners and the controller," 
held, that the controller had no power to countersign the order. 

W. S. McLean, County Solicitor, for plaintiffs. 
Mr. Edwin Shortz, Jr., for defendant. 
Opinion by Lynch, P. J., July 2, 1904. 

For the following reasons, among others, the prayer for a pefr 
emptory mandamus must be denied: 

The counties of this Commonwealth have capacity, as bodies cor- 
porate, to make such contracts as may be (deemed necessary and proper 
for certain purposes. These powers of the county are exercised by the 
county commissioners, who have charge of its seal. The title to the 
court house, jail and lands therernto belonging is vested by law in the 
county and all suits by it must be brought and conducted by the com- 
missioners, and in all suits against it, process is served upon and de- 
fence made by the commissioners. 

The commissioners, having first obtained the approbation of two 
successive grand juries and of the Court of Quarter Sessions, entered 
into a written contract with Wilson J. Smith, on July 31, 1902, to erect 
a court ho.use in the City of Wilkes-Barre. 

This contract was approved by the judges, as provided by the Act 
of April 19, 1895, P. L. 38. After due notice published by the con- 
troller, as directed by the commissioners, inviting proposals, bids were 
received and the contract for erecting the building was awarded to Mr. 
Smith. Thereupon he proceeded, with the erection of the building as 
provided in the contract. The architect, during the progress of the 
work, prepared plans and elevations in modification of the original, 
thereby providing, for alterations and additions in said court house, 
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and the architect, in writing, with the counter-signature of the county 
commissioners, ordered the contractor to erect the building according 
to the modified plans, which were valued by the architect, in the man- 
ner provided by the original contract, at the sum of $19,503. These 
changes were approved by the judges of Common Pleas April 23, 1903. 

The contractor, in obedience to this order, put in place the foun- 
dations ♦ of this part of the building, and has purchased necessary 
material for the construction thereof. Upon request made by plaintiffs 
to countersign the order of the architect, the defendant has refused 
and still refuses to countersign the same, by reason whereof all pay- 
ments to the contractor have been stopped and all work suspended for 
several months. 

The substance of the return is that under section 10 of the Act of 
1895, P. L. 403, it is part of the discretionary power of the controller 
to approve pr refuse to approve the purpose of any proposal to make 
the county party to a contract involving expenditure exceeding $100, 
and secondly, said alterations, if carried out, would involve expenditure 
exceeding $100; and thirdly, in the exercise of his discretion, he re- 
fuses to approve the purpose of the contract, and accordingly refuses 
to countersign the written order of the architect. 

In the original contract it is provided, "alterations may be ordered 
at any time before completion of the work by order of the architect, in 
writing, with the counter-signatures of the county commissioners and 
the controller, which alterations shall in no way affect or make vpid 
this contract" 

We are of opinion that, notwithstanding the contract reads as 
above quoted, it was no part of the power, duty or right of the con- 
troller to countersign with the commissioners. The commissioners, as 
above stated, for certain purposes, are the duly authorized representa- 
tives of the county. They alone had the right to execute this contract, 
kiid had no legal right to delegate a part of their functions to the con- 
troller, and A^hen it was found necessary, as it was, to make the alter- 
sitions in the erection of the building, the commissioners alone, with the 
approval of the judges, as provided in Act of April 19, 1895, were the 
persons who had a right to enter into a contract for these changes. 

To illustrate our yiew of this subject, suppose that the contract 
had provided that the order of the architect upon the contractor to 
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proceed with alterations and repairs should be countersigned by the 
•county commissidners and sohie other person, other than the controller, 
such a delegation of the duties of the county commissioners would be 
ultra vires and void. The right, therefore, of the controller can rise no 
higher, than' the right of such other person unless it be derived from 
some source other than the contract, and this is conceded by the con- 
troller ond his counsel in the cas^. 

The controller can exercise no common law duties. His power 
and authority is derived from the Act of 1895. If under the provisions 
of said act the controller has any right whatever to approve or disap- 
prove the act of the commissioners in erecting a court house, he exer- 
cised that power when he published notice inviting proposals for the 
erection of the building. If after such contract had been entered into 
by the commissioners and the builder, with the approval of the court, 
and part of* the building had been constructed, jt were necessary under 
section 10 of the Act of 1895 to publish notice and. make a new con- 
tract with the lowest bidder, who might be a different contractor, with 
all the consequences that would follow, the erection of the building 
would he indefinitely postponed, and instead of being a beautiful and 
symnietrically proportioned building, it would be a patchwork. 

As we view the question, all such additions, modifications and al- 
terations as named above, are to be carried on under the terms 
and conditions of the original contract between the commissioners and 
Mr. Smith, the contractor. It is no part of the duty or right of the 
controller to countersign the written ordef of the architect directing 
the contractor to erect the building according to the modified plans or 
to countersign the same. 

The writ is refused. 



•Failure of the officers of a savings bank to make a physical compari- 
son of the signature on a draft presented with the depositor's bank book 
with his signature on file is held, in Kelly vs. Buffalo Savings Bank (N. 
Y.) 69 L. R. A. 317, to render it liable for paying out money on a 
forged draft, in the absence of some unusual and pertinent excuse 
which will justify such failure. 
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In the Orphans' Court of Philadelphia County, No. 129, October 

Term, 1882, 

EXCEPTIONS TO ADIUDICATION. 

Stokes' Estate. 

Under the Act of June 4, 1879, P. L. 88, a bequest by a testratriz of "all the 
rest, residue and remainder of my estate of every nature and kind, real, 
personal and mixed," is a valid execution of a greneral testamentary 
power of appointment. 

Messrs. Melick, Potter & Dechert, for exceptants. 

Messrs. L. S. Laodreth, P. B. Stockley and N. D. Miller, contra. 

Opinion by Penrose, J., January 20, 1906. 

Testator died August 14, 1879, and by his will, inter alia, prd- 
vided for the payment by his executors of an annuity of $5000 to his 
wife, Mary K. Stokes, during her natural life. And all the residue of 
his estate he dispo$ed of as follows, viz. : one-fifth part thereof to his 
son, James M. Stokes, absolutely. And the remaining four-fifth parts 
or shares he gave to his wife, Mary K. Stokes, his schi, James M. 
Stokes, and his son-in-law, Theodore M. Allen, in trust, to pay over 
the income of one-fourth part thereof to each of his daughters, Anne 
H., Mary Louise, Elizabeth K. and Helen, during their natural lives, 
etc. "And upon their respective deaths to pay over, transfer and con- 
vey the principal of their respective shares aforesaid to such persons 
and for such interests as they by their last wills and testaments respec- 
tively appoint.'* 

Testator's wife and all of his children survived him and are still 
living, except his daughter, Anne H., who died March 20, 1905. She, 
by her will, first directed all her just debts and funeral expenses to be 
paid. She then gave numerous specihc bequests and disposed of the 
residue to her sisters and three charities, providing as to the latter: 
"All the rest, residue and remainder of my estate of every nature and 
kind real, personal and mixed, I give, devise and bequeath as follaws, 
etc., etc." 

There seems little room for argument in this case. The testator 
gave a share of his. estate in trust for each of his daughters, for life, 
and at their deaths, respectively, the principal to "such persons and 
for such estates as they by their last wills and testaments respectively 
appoint." 
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The Act of June 4, 1879, P. L. 88, which is copied from the Engi 
lish Wills Act, provides that a general devise of real estate of a testa- 
tor or. a general bequest of his personal estate shall extend to any' real 
or personal estate in 'which he "may have power to a|^>oint in any 
manner he may think proper," and shall "operate as an execution of 
such power, unless a contrary intention shall appear by the will." 

There could be no more general power than this testator has g^ven 
to his daughters. It is the precise equivalent of a power to "appoint 
in such manner as they may think proper," and falls directly within 
the terms of the act Of course, the law was entirely different before 
the passage of the act ; but the very purpose of the act was to produce 
a change and to correct the inconveniences and mischiefs previously 
existing. If its meaning were obscure, it would be construed liberally, 
and to suppress the mischiefs which led to its passage ; but it is free 
from ambiguity, and no interpretation contrary to the plain sense of 
the words is permissible. See Farwell on Powers, 7, 182, 183, etc., etc. 

The daughters' will, though not referring to it, was a valid execu- 
tion of the power. 

Exceptions dismissed, and adjudication confirmed absolutely. 



In the Court of Common Pleas of Liizente Comity, No. lopp, October 

Term, 1^04. 

CASE STATED 

Newton vs. Luzerne County. 

The fees of a deputy constable for serving a subpoena are the same as those 
of the sheriff for Uke service under the Act of July 11, 1901, P. L. 66». 

Mr. J. J. O'Donnell, for plaintiff. 

Messrs. W. S. McLean, Jr., and Edwin Shortz, Jr., for defendant. 

Opinion by Halsey, J., November 16, 1904. 

John Newton, the plaintiff, is a deputy constable of the Tenth 
ward of the City of Wilkes-Barre. He' was appointed on April 7, 
1902. That in the case of Commonwealth vs. B, Sutton, No. '291, June 
Sessions, 1902, the County of Luzerne was made liable for the costs of 
prosecution in said case. The plaintiff served one subpoena for the 
Commonwealth containing two names and traveled twelve miles. The 
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county has paid him the sum of 30 cents for the service of the stlbpoena, 
namely, 15 cents for each person, and allowed him 6 cents a mile, for 
travel, or ^2 cents, making ^ total of $1.02. 

The plaintiff contends that he should be compensated for the 
service performed as is provided in the Act of July 11, 1961, entitled 
"An act to regulate and establish fees to be charged by sheriffs in this 
Commoi^wealth," etc. 

This act provides that the sheriff shall be allowed fees for the 
service, as compensation, of $1 for the* first service and 50 cents for 
every other party served in addition to mileage. By the same act, the 
mileage allowed the sheriff is 10 cents a mile for each mile actually 
traveled and necessary, the same to be allowed on each separate writ, 
rule, order, decree, process or service performed, provided that he shall 
not receive more than one mileage where the plaintiff and defendant 
or plaintiffs and defendants in two or more contemporaneous writs 
are the same. 

In many cases it has been held that a subpoena may be served not 
only by the sheriff, but by any other competent person. That the com- 
pensation in fees for such service shall be the compensation fixed by 
law to be paid to the sheriff for the service of subpoenas : Coleman vs. * 
' Hess, I Browne, 274 ; Young vs. Harold, 7 Kulp, 285 ; Boyle vs., Lu- 
zerne County, 8 Kulp, 141 ; Com. vs. Neeley, 2 Ches. Co. Reps. 105. 

Judgment is therefore entered in favor of the plaintiff, John New- 
ton, and against the defendant, the County of Luzerne, for the amount 
agreed upon in the case stated, if there should be a finding in favor of 
the plaintiff, viz., for the sum of $2.70. 



A plaintiff in an equity case, who is in contempt of court for refus- 
ing to obey an order which can be enforced by mandamus, is held, in 
Campbell vs. Justices of Superior Court (Mass.) 69 L. R. A. 311, to 
have no absolute right to proceed with the trial. 



A depositor in a savings bank is held, in Chase vs. Waterbury 
Savings Bank (Conn.) 69 L. R. A. 329, not to be estopped to hold the 
bank responsible in case it negligently pays the deposit to an unauthor- 
ized person, by the fact that he also is negligent in the care which he 
takes of his bank book. 
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In the Court of Common Pleas flo. J, of Philadelphia County, No, 

3777 f September Term, 1905. 

RULE TO QUASH PROCEEDINGS. 

Commonwealth vs, Tuchman, 

On Oct. 6, 1905, a rule for a^ sherifTs interpleader was made absolute in a case 
pendinsT in C. P. No. 5 of Philadelphia County. On Oct. 21 the. claim- 
ant in the rule filed his bond as required by the 'Act of May 26, 1897. 
P. Lr. 95, but did not file his statement until Nov. 13. 1905. On Nov. 10, 
1905, the plaintiff in the case inC. P. No. 5 brousrht an action in C. P. 
No. 1 on the interpleader bond, which the defendant moved to quash 
on the ground that It was prematurely brought. After the argument of 
this rule in C. P. No. 1, C. P. No. 5 discharged a rule to strike off the 
statement filed on Nov. 13. 1905. Held, that the rule to quash filed in 
C. P. No. 1 should be made absolute. 

Mr. Louis Goodfriend, 'for plaintiif . 

Mr. B. D. OHensis, for defendant. 

Opinion by Beitler, J., January 10, 1906. 

On October 6, 1905, in a case pending in Common Pleas No. 5, 
that court made absolute a rule for a sheriff's interpleader in which 
one Tuchman was claimant. On October 21 the claimant filed his 
bond as required by the Act of May 26, 1897, P. L. 95, but he failed 
to file the statement required by the act until November 13, 1905. On 
November 10 tfte plaintiff in the case in Common Pleas No. 5 brought 
this action on the interpleader bond, and now the defendant moves to 
quash the proceedings in this court on the ground that the suit was 
prematurely brought, there being no judgment against the claimant in 
Common Pleas No.^s. 

While there is a dictum in Commonwealth vs. Beary, 9 Pa. Supe- 
rior Ct. 246, wherein Judge Porter said, "the entry of judgment on a 
rule to show cause was proper and good practice, although perhaps 
unnecessary," the later case in the Supreme Court, BamdoUar vs. 
Fogarty, 203 Pa. 617, seems to rule the point the other way. 

Since the rule was argued in our court. Common Pleas No. 5 has 
discharged a rule to strike off the statement filed on November 13, 
1905, and now the interpleader will go on to a determination in that 
court. 

The rule is made absolute. 
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In the Court of Common Pleas of Lackawatma County, No, ffS, May 
' Term, 1^05, 

DBMURRBR TO PLAINTIFFS STATEMENT. 

FiremfCn's Relief Association vs. City of ScrafUon/ 

An ordinance in accordance with the Act of Assembly approved June 28, 
1895; P. Li. 408, is not in violation of Article IX, Section 7, of the con- 
stitution prbhibitinsT muniolpal appropriations for "any corporation, in- 
stitution or individual." 

Nor is such an ordinance in violation of Section 18, Article III, of the con- 
stitution, which prohibits, except for pensions and gratuities for mili- 
tary services, all appropriations for charitable, educational and benev- 
olent purposes to any person, community,, denominational or sectarian 
institution, corporation or association. 

The fund raised by virtue of such an i>rdinance is not a pension or gratuity 
bestowed 8^s a mere charity or benevolence, but rather something for 
Important municipal services of which the public has the benefit. 

Messrs. Vosburg & Dawson, for plaintiff. 

D. J. Davis, City Solicitor, for defendant. 

Opinion by Newcomb, A. L. J., March 5, 1906. 

This action is assumpsit. The defendant has demurred to a state-, 
ment disclosing the following 

FACTS. 

I, By the act of June 28, 1895, P. L. 408, a tax was imposed upon 
the business done in this state by foreign fire insurance companies, of 
which one-half the net amount was directed to be paid over by the 
state to the treasurers of the several cities and boroughs in proportion 
to the amount of tax derived from each as shown by the annual reports 
of the Insurance Commissioner. 

• 2. By ordinance approved March 17, 1898, entitled, "An ordin- 
ance to provide for the annual transfer of a certain fund received from 
the state treasury as revenue from the foreign insurance companies 
agreeably to an act of assembly- approved June 28, 1895, to the Scran- 
ton Firemen's Relief Association," it was enecated: 

"Sec. I. Be it ordained, etc., that all such sums of money as may 
be received by the City Treasurer in accordance with the Act of As- 
sembly, approved June 28, 1895, be, and is hereby declared to be re- 
ceived for the benefit of the Scranton Firemen's Relief Association." 

"Sec. 2. That the City Treasurer is hereby directed to enter such 
sum on the receipt thereof, under a special account and to report the 
said amount annu.ally to the City Clerk, who is hereby directed to issue 



34 LACKAWANNA JURIST. 

warrants therefor in favor of the treasurer of the Scranton Firemen's 
Relief Association immediately after the receipt thereof and on report 
to him of the City Treasurer." 

.3. . June 6, 1898, the Scranton Firemen's Relief Association was 
incorpDrated by decree' of this cor.rt. Its articles of association bear 
date of April i, 1898, and it nowhere affirmatively appears that it had 
any actual existence prior to that date, and, therefore, when the ordin- 
ance was passed. Its purpose, as stated in the charter, is **to provide 
fpr the maintenance of a society for beneficial or protective purposes to 
the members from funds collected therein." Its qualification for mem- 
bership is not defined by the charter, but section 3 of the By-Laws pro- 
vides that ''the requisite qualifications for membership are that the 
beneficiary shall be or have been an active member of the Fire Depart- 
ment of the City of Scranton, and a citizen of the Commonwealth of 
Pennsylvania." 

4. By Section 2 of its By-Laws the object of the association is 
stated to be "the accumulation of a fund from ^he annual dues of its 
members, legacies, bequests, gifts and other sources for the purpose of 
relieving firemen who may be disabled through accident while in the 
performance of their duties as active firemen of the City of Scranton, 
and in case of death for the benefit of a member's widow, orphans or 
estate." 

5. At the time the ordinance was passed, and until 190 1, Scran- 
ton was a city of the third-class, bit whether its fire departrnxcnt was a 
voluntary or a paid organization does. not appear. 

6. In pursuance of the ordinance the t*eceipts from the tax in 
question for the years 1896 to 1859 inclusive were paid over by the city 
to the plaintiff. After that date the treasurer refused to make report 
of the fund to the clerk, and pending mandamus proceedings to compel 
him to do so the ordinance was repesfled by another, approved October 
24, 1903. The fund in dispute, therefore, is the amount, of receipts 
from the tax for the years 1900 to 1902, inclusive,- still in the city 
treasury, as follows : 

For the year 1900 $2,579.37 

For the year 1901 ,. , 3,023.67 

For the year 1902. 3,245.72 

Total . . ; .$8,848.76 
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which the plaintiff claimis, with interest on thie several sums from the 
date when they respectively came to the hands of the city treasurer. 
These dates, however, do not definitely appear. 

The demurrer was argued upon the assumption that the plaintiff 
corporation had an associate existence under its, present name prior to 
the passage of the ordinance under which its claim is made. While it 
is doubtful practice to supply such fact in that way we will in this in- 
stance assume it as counsel have done, and suggest that the statement 
be amended in that- particular by agreement. 

The facts; then, give rise to several questions : 

1. Was the ordinance void as against any provision of the Con- 
stitution? 

2. Was it a valid apprppriation of the city's revenues so far as 
they were to accrue in the future, or only for so much as was to accrue 
for the current year of its passage ? 

3. If valid fqr the future did it create a vested right which at- 
tached to each annual payment of the tax the moment it came to the 
custody of the city treasurer, or was it merely an executory gift revoc- 
able at any time so long as the money had not been actually transferred 
to the plaintiff's hands? 

When the case was before us on mandamus proceedings it was 
contended by the city treasurer that the ordinance violated Article IX., 
section )^, of the Cohstitihtion prohibiting municipal appropriations for 
"any corporation, institution or individual." Without undertaking to 
decide thiat question judgment was given for the defendant on other 
grounds. On appeal the judgment was affirmed on the ground that 
the ordinance 'had been repealed, and, therefore, the specific duty of 
the treasurer sought to be enforced had ceased to exist: Com. ex rel., 
etc., vs. Barker, 211 Pa., 610. 

But, incidentally, the appellate court passed upon this constitu- 
tional objection and said^ it was untenable. While strictly speaking 
the decision of this question was not essential to the judgment rendered, 
yet we regard what was said on the point as an authoritative expres- 
sion of opinion which is decisive against that position of the city. 

Another question is now raised,, viz., whether the ordinance is in 
violation of Section 18, Aiticle ILL of the Constitution, which prohibits, 
except for pensions and gratuities for military services, all appropria- 
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tions for charitable, educational and benevolent purposes to any per^son, 
community, denominational or sectarian institution, corporation or as- 
sociation. 

So far as we are aware this section has been judicially construed 
only in cases concerned with the management of the public schools or 
the use of common school property, and they throw no light oi> the 
particular question here, that' is, whether the effect of this ordinance 
was to appropriate public money to uses which are charitable or benev- 
olent within the meaning of the words as used in this section of the 
Constitution. The exception^ in favor of pensions and gratuities for 
services of a particular character necessarily strengthens the theory that 
for all other purposes they were intended t6 be prohibited. That the 
fund in question is devoted to pensions or benefits in the nature thereof 
can hardly be denied. It was ill effect so characterized by the Supreme 
Court in Com. vs. Barker, supra. It was there held that the case was 
strictly analogous with Com. vs. Walton, 182 Pa., 373, which affirmed 
the right of the city of Philadelphia to create a pension fund out of its 
general revenues for the benefit of its police officers, and their families. 
The creation of such pension fund, said the court, greatly subserves an 
irpportant municipal function, and that is not within the prohibition of 
Section 7, AVticle IX, of th^ Constitution. What might have been said 
of section 18, of article III., may be doubtful. It was neither referred to 
by counsel nor considered by the court. The nature of the case is such 
that its silence on that point is not without significance. The fact is at 
least consistent with the inference that the minds of all concerned were 
free from doubt on that score. For if this section of the constitution is 
violated here it was equally so in the Walton case, and the latter was 
erroneously decided. While in that case the fund was called a pension 
fund, it is evident that what the Court had in mind was not a pension 
or gratuity bestowed as a mere charity or benevolence, but rather some- 
thing in recognition of and compensation for important municipal ser- 
vices of which the public has the benefit. In the case at bar the insur- 
ance companies from whom the tax is derived share in the benefits 
arising from 'the services of the firemen. We are looking at the case as 
though the statute directed the money to be paid to the association for 
the relief of disabled firemen, without the intervention of any ordinance. 
For if the legislature may not give the money to the association, the 
city, which is its creature, cannot. 
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A case arose in New York under such a statute and constitutional 
restriction which the court of appeals discussed in an interesting and 
instructive opinion by Finch, J. The statute was upheld on the ground 
that essentially the appropriation was compensatory and not a gratuity, 
nor a benevolence. Firemen's Fund vs. Roome, 93 N. Y., 313. 

"When the state," said the court, "takes from the public treasury 
a sum of money and gives it to a corporate body for the relief of de- 
serving beneficiaries it does one of two things. It either bestows a 
charity, or recognizes and discharges an obligation due from it to the 
recipients. The former it cannot do except in specified cases. The 
latter it may always do, for the constitutional provision was not in- 
tended and should not be construed to make impossible the perform- 
ance of an honorable obligation founded upon a public service." etc., 
etc. 

Taylor vs. Mott, 123 Calif., 457, is cited as maintaining a different 
doctrine. A careful- analysis of the case, however, shows that it is not 
in conflict with the New York case. The statute in question was held 
to be invalid because it sought to create a muunicipal liability where 
none had previously existed. How ? By requiring the municipality to 
disburse its funds "among those who have never performed fire ser- 
vice or any other service for that particular municipality." "If this 
act is upheld," says the court, "all such from the four comers of the 
state might congregate in a single city, establish a residence there, com- 
pel the local governing authority to enroll them as exempt firemen, 
and, without ever doing anything as a legal consideration therefor, 
claim and receive a* part of the funds of such city." The absence of the 
notion of obligation and of the element of compensation for services 
rendered the community is made the turning point of the decision. In* 
stead of being in conflict, then, with the New York case it is in entire 
harmony with it, and we are of opinion that there is nothing in the 
constitutional objection to prevent a recovery by the plaintiff. 

Second. We think that the act of 23d May, 1889, P. L. 277, Art. 
VI., Sec. 10, requiring annual appropriations, does not apply. That 
has reference to the appropriation of the city's ordinary revenues the 
creation and collection of which lies with the city. They are created 
for the purpose of meeting ordinary expenses. The latter are capable 
of being estimated. The several departments are required to make and 
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piresent to councils such estimates each year before the annual appropri- 
ations are made. It is in this connection and for these expenses that 
the councils were required to make annual appropriations. It would be 
impossible to estimate this fund annually for the current year. It could 
be done only for the year last past. That is not what the act says. 
Hence, we hold the appropriation was valid for the several years in 
question in this case. 

Third. Did it create a vested right? When the case was here 
itefore we were of opinion that if the ordinance were valid in form it 
amounted only to an executory gift. If so it would not be enforceable 
and such claim as the plaintiff might otherwise assert would be effectu- 
ally ended by the repealing ordinance. But this conclusion rested upon 
the theory that the appropriation- was a mere gratuity unconnected with 
any notion of compensation or duty owing by the city to the beneficiar- 
ies of the fund. This theory is abandoned as untenable. The Supreme 
Court having decided that in form the ordinance was adequate to ap- 
propriate the money, we can see no reason why the plaintiff is not eh- 
titled to it: The ordinance was not repealed until proceedings were 
beg^un to compiel the performance of the duty imposed by it upon the 
custodian of the money. That was all the plaintiff could do at that 
time. If our conclusions are right the plaintiff was entitled to have 
the ordinance complied with while it was in force. If so he was en- 
titled to have the money immediately upon its receipt by the treasurer. 
There remained nothing for either party to do in order to perfect the 
plaintiff's right of property and present enjoyment. By the terms of 
the ' ordinance the money was received not for the city, but for the 
plaintiff. It wasn't a fund created by the city by setting it apart out of 
its general revenues. It never went into its general fimds. The plain- 
tiff's right wasn't impressed, so to speak, upon this money after it came 
to the city's hands, but was attached to it when it came. It was the 
plaintiff's money in the custody of the city as a quasi trustee. The 
duties of the treasurer and clerk were not essential to the plaintiff's 
right. They were matters of mere administration and accounting.. The 
city could by another ordinance terminate the grant at any time, but it 
could not in that way divest the plaintiff's title to so much of the fund 
as had then been realized, hot for itself, but for the plaintiff. 

The plaintiff is entitled to judgment. The only uncertainty in the 
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case is as tp the amount of interect with which the city is chargeable: 
As above noted the papers in the case fail to show when the payments 
were received from the state. It cai) only be said with certainty that all 
the moneys in- dispute were in the city treasury when the repealing or- 
dinance was passed, to wit., October 24, 1903. We can only allow in- 
terest from that date. But this will be done without prejudice to the 
right of the-parties tOfhave the figures corrected if they choose ta amend 
the plaintiff *s statement 'by agreement of counsel in respect to the date 
of interest. 

Judgment is accordingly entered on the demurrer against the de- 
fendant and in favor of the plaintiff for ten thousand one hundred and 
86/100 dollars ($10,100.86). 



In the Court of Common Pleas No, 5, of Philadelphia County;. No. 

3060, September Term, 1904. 

IN EQUITY, 

EXCEPTIONS TO FINDINGS OP PACT AND CONCLUSION 

OP LAW 

Shermer tj. Philadelphia Lodge, No. 20. 

A by-law of a beneficial association, constitutihgr a term in the contract of 
membership, which provides that "A member who is more than thir- 
teen weeks in arrears for dues shall be debarred from all sick and 
funeral benefits, voting: or speaking on matters before the lodge, for the 
space of four weeks after all arrearagres 'have been paid, said suspen- 
sion to b6 announced by the commander;" is valid, and will been- 
. forced. 

Mr. C. Davis, for plaintiff. 

Mr. . W. A. Gray, for defendant. 

Opinion by Davis, J., January 5, 1906, 

This was a bill in equity, filed to recover the sum of $16, being 
the amount of sick benefits for four weeks from August 30, 1904, to 
September 27, 1904. The defence, as set fortli in the answer, is that 
the plaintiff was in arrears for dues, and that such arrearages were not 
finally paid until September 2, 1504, and that under the by-laws the 
plaintiff was not entitled to sick benefits until four weeks had elapsed 
from the said September 2. 
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The section of the by-laws governing the question is as follows : 
Article IV. Sec. 2. A member who is more than thirteen weeks 
in arrears for dues shall be debarred from all sick and funeral benefits, 
voting or speaking on matters before. the Lodge, for the space of four 
weeks after all arrearages have been paid ; said suspension to be an- 
nounced by the Commander. 

This by-law is a tferm in ti contract of membership, is reason- 
able and valid. The fact that the plaintiff paid her arrearages up to 
September 2, 1904, did not give her a right to receive sick benefits 
until the further probationary period of four weeks should have ex- 
pired. 

In Alters vs. Protective Association, 43 W. N. C. 336, the court 
Held that a by-law providing that after the payment of arrears a pro- 
.bationary period of six months shall elapse during which no benefits 
; shall be paid to the delinquent member or his heirs, is not an unrear 
sonable regulation, and is valid ; and in Beneficial Society vs. McVey, 
92 Pa'. 510, it was held that a member of an unincorporated beneficial 
society does not stand in the relation of a creditor to the society, and 
can claim only such benefits as are prescribed by the by-laws existing 
at the time he applies for relief. 

This case is similar in very many respects to that of Simms vs. 
Mutual Aid Society, 15 Pa. C. C. Reps. 642, in which the court, after 
holding that the acceptance of back dues constituted the waiver of a 
by-law which would have forfeited the plaintiff's rights entirely, also 
held that a by-law which provides that a probationary perio^ 3hould 
elapse before the plaintiff was entitled to benefits was valid and must 
be enforced. 

The meaning of the by-law t|((^question is free from doubt, and no 
reason appears in the evidence for refusing to enforce it. Its purpose 
is clear and lawful, • arid in the absence of a waiver its terms must 
govern. 

The exceptions sire therefore sustained and the bill dismissed. , 



Power to require the registering and numbering of automobiles is 
held, in People vs. Schneider (Mich.) 69 L. R, A. 345, to be conferred 
upon a city council by charter authority to control, prescribe, and regu- 
late the manner in which the streets shall be used and enjoyed. ' 
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., In the Court of pomnwn Pleas No. 3, of Allegheny County, No, 995, 

August Term, 1904. 

RULE POR JUDGMENT FOR WANT OF SUFFICIENT AFFI- 
' DAVIT 0F DEFENCE. 

Highicmd Brewing Company vs. Becker. 

I r. • • 

Money in. the hands of th.e sheriff realized upon an execution adverse to the 
debtor, not required to satisfy such execution, is subject to levy. 

A- subscription for stock of a brewery company by a saloon-keeper is not void 
by reason of the Act of M9,y 13, 1887, par. 5, P. L». 108, under which he 
applied for his license, which provides that an applicant for a license 
must state in his petition that he is not "in any manner pecuniarily in- 
terested in the profits of the business conducted in any other place in 
saidT county where any of said liquors are sold or kept for sale^" 

Mr. S. S. Robertson, for plaintiff. . 

Mr. W. J. Brennan, for defendant. 

Opinion by Kennedy, P. J:, September 24, 1904. 

The affidavit of defence in this case admits the execution of the 
* contract, which is in writing, on which the action is based, the contract 
b^ing a subscription to the capital stock of the plaintiff company. The 
original affidavit sets up for defence that the president of plaintiff 
company inforriied the defendant that his subscription would not inter- 
fere with his (defendant's) license as a retail liquor dealer in the City 
of Pittsburg, and' that he (defendant) could transfer the stock sub- 
scribed for to his wife. And being, so informed, defendant stated to 
the president of plaintiff company that he would submit to his attorney 
the questions whether he could transfer the stock to his wife and 
' whether the subscription would interfere with his license, ^and if his 
attorney's decision was favorable, he, the defendant, would regard the 
"subscription as being all right ; otherwise, not." That, upon sub- 
mitting the questions to his attorney, his decision on both were adverse, 
his defence, therefore, being that he subscribed for the capital stock 
upon the condition that his subscription would not interfere with his 
holding a retail liquor license, and that it would not interfere with his 
wife's holding the same, the subscription price being paid by himself. 

It was admitted, on the argument, that the defendant was, at the 
time of making the subscription, the holder of a retail liquor license,, 
and there was attached to his affidavit of defence an affidavit made oy 
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him January 29, 1904, before the making of the subscription, filed at 
No. 487, March Sessions, 1904, with his application for a renewal of 
license, stating therein that he was not the owner of any brewer)^ stock 
and would not hold any stock during the period for which the license 
asked for was granted. 

The xiefence was considered insufficient by the court, for the rea- 
son that the condition which the defendant alleges attached to his writ- 
ten contract was omitted therefrom, and the defendant does not allege 
that it was so omitted by fraud, accident or mistake ; and for the further 
reason that if the defendant's license should be interfered with by the 
subscription, it would so be from an illegal and improper act of his 
own, which might affect his right to retain a license, but could not af- 
fect the validity of the contract, arising, as it does here, in a collateral 
proceeding. It seems, too, that the condition alleged, even if accepted 
as agreed to by the president of the plaintiff company, would not be 
within the scope of his authority. It will be observed that the affidavit 
does not allege that the adverse opinion of defendant's counsel was 
ever conununicated to plaintiff. Upon argument, the rule was made 
absolute. 

Subsequently, a reargument was ordered, upon the suggestion that 
the subscription contract was in itself illegal and could not be enforced, 
the defendant, in his application for a reargument, stating "That the 
subscription agreement made by Otto Becker with The Highland 
Brewing Company was void, because the said Otto Becker was the 
holder of a retail liquor license, granted by the Court of Quyt^r Ses- 
sions of the County of Allegheny, at the time of the signing of said 
subscription agreement, and as a holder of such license it was not law- 
ful for him to be the owner and interested as a stockholder in the said 
Highland Brewing. Company, and that the plaintiff company and its 
agent knew that to be the fact and against public policy." 

The act relied upon by defendant is that of May 13, 1887, P. L. 
108, commonly known as the Brook's Law, which prescribes the quali- 
fications of applicants for retail liquor licenses, and stipulates the con- 
twits of the petition of the applicant, providing, amongst other things, 
that it shall state that he is not *'in any man/ler pecuniarily interested 
in the profits of the business conducted at any other place in said 
coun^ where any of said liquors are sold or kept for sale." 
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It is contended on behalf of defendant that, under this provision 
of the act, the making of the subscription agreement sued on in this 
case was prohibited by implication, and therefore illegal and void. We 
cannot adopt this view. This law does not prohibit the making of the 
contract. It merely states one of the qualifications of an stpplicaht for 
a retail liquor licensCj viz., "that he must not be interested in the same 
business conducted at any other place in the same county." The effect 
may be to deprive the defendant of the license he holds, or to prevent 
his. obtaining the new license for which he has made application, on 
the ground of bad faith with the court, but that bad faith can in no way 
affect the plaintiff, who is the other party to this contract. If the mak- 
ing of the contract is prohibited, it must be forbidden either because of 
something bad in itself, which is not claimed in this case, or it must be 
for something forbidden bearing directly upon the contract and not 
arising collaterally, as in this case. This subscription agreement is 
binding between the parties thereto, regardless of the effect iipon mat- 
ters outside of it. 

The order heretofore entered, making this rule absolute, must 
stand as made. It is so ordered. 



The proximate cause of the runaway of a team harnessed to a 
wagon loaded with about a ton's weight, which a farmer had left stand- 
ing in the street hitched to a hitching rail in front of a store while he 
was engaged in unloading his wagon, which became frightened because 
a boy, in turning over the hitching rail, struck the nose of one of them 
with his foot, causing them to break the halter and run away, is held, 
in Stephenson vs. Corder (Han.) 69 L. R. A. 246, to be the striking of 
the horse by the boy. 



Negligence of a locomotive Engineer, which results in a collision, 
is held, in St. Louis & S. F. R. Co. vs. McFall (Ark.) 69 L. R. A. 217, 
not to be imputable to the conductor in charge of his train, so as to pre- 
vent a recovery for injuries thereby caused to the latter, where the con- 
ductor could not 'have controlled the action of the engineer at the time 
of the accident, or have prevented its occurrence. 
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In the Court of Common Phas of Delaware County, No, Jio, Decem- 

cef fiber Term, 1904, 

RULE FOR JUDGMENT FOR WANT OF A SUFFICIENT 

AFFIDAVIT OF DEFENCE. 

Tryon vs. Sapovits, 

A. held B/s note. B./ in payment, sent check for part of it and a new note 
for balance, and requested the. return of the old. note. A kept the 
check, returned the new note and brought suit on the old one. Held, 
oh rule for Judgment for want of sufficient affidavit, that the action 
could not be maintained. 

Mr. A. J. Williams, for rule. 

Mr. J. E. McDonough, contra. 

Opinion by Johnson, P. J., April 21, 1905. 

The plaintuf held defendant's note for $257.85, due on Noyemfeer 
8, 1904. On November 5, 1904, defendant forwarded to plaintiff his 
check for $57.85 and a note' for $200 and $1 for discount. 

Accompanying the check and note was the following letter: "No- 
vember 5, 1904. E. K. Tryon, Jr., & Co., Gentlemen : In payment of 
my note due November 8, 1904, I send you check for $57.85 and note 
for balance, $200, and $1 discount for month. Kindly return this old 
note to me. Yours, Louis Siapovits." 

The plaintiff kept the check and returned the note, then brought 
suit on the original note for $200 and interest. 

I do not think the plaintiff is entitled to judgmei^t. The check and 
note were sent to plaintiffs in payment of the note for $257.85. If they 
did not intend to so accept them they should have returned them, The 
appropriation of the check was an acceptance of the condition of the 
letter, i, e., the payment of the note of $257.85 by 2i check of $57.85 anc( 
a note of $200. 

I cannot believe that the plaintiffs. had the right to accept part of 
the offer of payment and repudiate the rest. The plaintiffs' counsel 
earnestly contend that they have the legal right to do it. It may be so, 
but some other court will have to say so. 



Failure to look and listen before crossing a street car track at a 
public crossing is held, in Marden vs. Portsmouth, K. & Y. Street Rail- 
way (Me.) 69 L. R. A. 300, not to be negligence per se as matter of 
law. 
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In the Court of Quarter Sessions of Luzerne County, No, 2^2, June 

Sessions, 1900, 

RULE TO SHOW CAUSE WHY AN EXECUTION OF PL FA. 

SHALL NOT ISSUE. 

Cbmmonwealtk vs. Gabriel. 

Under section 20 of the Act of June 16, 1836, P. Lr. 784, which providea that 
"each of said courts shall have power to award process, to levy and 
recover such fines, forfeitures and disbursements as shall be imposed, 
taxed or adjudged by them respectively," an execution of fi. fa. may 
be issued out of the Court of Quarter Sessions to enforce payment of 
an order for the support of his wife by a husband who has been guilty 
of desertion. 

Mr. Rush Trescott, for rule. 
Mr. William J. Goeckel, contra. 
Opinion by Halsey, J., Nov. 17, 1904. 

This proceeding is in the Court of Quester Sessions. The de- 
fendant, on June 23, 1900, was found guilty of desertion and was sen- 
tenced to pay $25 a month to his wife. On the same day he entered 
into security to comply with the sentence of the court, with Peter Hel- 
frich as surety. On May 5, 1903. Peter Helfrich surrendered the de- 
fendant, and he was committed to the Luzerne County prison. The 
property of the defendant was seized in execution by the sheriff, and 
was sold to satisfy the demands of the execution, leaving a balance over 
and above the amourit of the debt named in the hands of the sheriff. 

On November 24, 1902, the court directed that the sum of $500, 
out of the fund realized by the sheriff's sale, should be impounded and 
held as security for the compliance by the defendant with the decree of 
the. court on June 23, 1900, and thereupon the defendant was dis- 
charged. That on May 5, 1903, the said sum of $500 in the hands of 
the sheriff was directed to be deposited by him in the Wyoming Valley 
Trust Company of the City of Wilkes-Barre, to remain there until the 
further order of the court, to meet the demands of the order of Novem- 
ber 34 1902. 

The said defandant, William Gabriel, has not complied with the 
sentence of the court of June 23, 1900. That under the teriiis of the 
said sentence, there is due. to the prosecutrix the sum of $115. The 
hile was granted in this case to give relief to the prosecutrix in enforc- 
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ing payment of the amount due by the said defendant in pursuance Of 
the sentence of June 23, 1900. 

Can an execution of ^. fa. be issued out of the Court of Quarter 
Sessions upon this decree? By the Alct of June 16, 1836, Sec. 20, P. L. 
784, it seems that it can. 

The next question that^arises in pursuance of this writ directed ta 
the sheriff is, can he levy upon the money impounded as aforesaid?. 
This money is in the hands of the sheriff, realized by him upon an. 
execution, and was collected oiit of the defendant's property. It is 
adverse tc the defendant. Being adverse to the defcndiant, it seems 
that the case, of Herroh's Appeal, 29 Pa. 246, Would permit a collection 
of this money upon a /T. fa, execution out of the fund now in the hands 
of the sheriff. It is said in that case that money realized on an execu- 
tion adverse to the debtor, and not in his personal possession, is liable to 
be taken in execution. However, there is no question that, under the 
Act of June 16, 1836, Sec. 20, P. L. 784, that the Courts of Quarter 
Sessions have power to award process, to levy and recover such ifines, 
forfeitures and amercements as shall be imposed, taxed or adjusted by 
them respectively. 

Rule absolute. 

A creditor of a religious corporation is held, in AJlen vs. North 
Des Moines M. E. Church (Iowa) 69 L. R. A. 255, to have no right of 
action against the individual members, of it as such. The question of 
liability of member of religious society for its debts is the subject of a 
note to this case. 



In an action against the maker and iridorser of a promissory note, 
joined in the same suit, it is held, in Wilson vs. Exchange Bank (Ga.) 
69 L. R. A. 97, that the indorser may set pff an individual claim against 
plaintiff growing out of the transaction which gave rise to the execution 
of the note 



The liability of a master to a servant for injuries caused by negli- 
gence of a foreman in directing work is denied in. Dili vs. Marmon 
(Ind.) 69 L. R. A. 163, where the master has otherwise performed his 
duty. 
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In the Orphans' Court of Chesty County. 
PETITION FOR PROCEEDINGS IN PARTITION AND AN- 
SWER THERETO DENYING TITLE IN PETITIONERS. 

Painter's Estate. 

Testator provided as follows: "After my executor hereinafter named shall 
have paid the legracies as above mentioned, and all my just debts and 
funeral expenses, the balance of my property, real, personal and mixed 
of whatever kind and wherever found, I give to my beloved wife, H. 
. £. P. In case my real estate is not sold at the time of my death, then 
I grive my executor hereinafter named the right or power to sell the 
dame at either public or private sale, and the money arising from the 
sale of my prperty is for the use of my wife before mentioned during 
her natural life, and at her death one- half of the property that may be 
remaining is to be given to my mother and two sisters, or the survivor 
or Burvivors of them, or their heirs, and assigns — the other half is to be 
at the- disposal. of my wife, she to dispose if she see proper." 

The widow died without exercising the power of sale, leaving a will de- 
vising all the real estate. Held: That the right of testator's mother 
and sisters to take was not conditioned upon the land being sold during 
the life of the widow, and that therefore the widow's devisee was en- 
titled to. the undivided . one -half of the real estate only. 

Messrs. Wm. M. Hayes and J. C. Hayes, for petitioners. 
Mr. J. F. E. Hause, for widow's devisee. 
Opinion by Butler, J., Sept. i8, 1905. 

Isaac Painter died, testate, seized of certain real estate, and leav- 
ing to survive him a widow and two sisters. The provisions of his will, 
disposing of his real estate, are as follows : "After my executor herein- 
after named shall have paid the legacies as above mentioned, and all 
my just debts and funeral expenses, the balance of my property, real, 
personal and mixed of whatever kind and wherever found, I giye to 
my beloved wife, Helena Eliza Painter. In case my real estate is not 
sold at the time of my death, then I give my exercutor hereinafter 
named the right or power to sell the same at either public or private 
sale, and the money arising from the sale of my property is for the use 
of my wife before mentioned during her natural life, and at her death 
one-half of the property that may be remaining is to be given to my 
mother and two sisters, or the survivor or survivors of them, or their 
heirs or assigns — ^the other half is to be at the disposal of my wife, she 
to dispose if she see proper." 

The widow has died without exercising the power of sale over the 
real estate, and has attempted to devise it to her sister, Catharine Ellen 
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Weigel. The sisters of Isaac Painter, claiming to have a half interest 
in the real estate, have filed their petition for partition, to which the 
widow's devisee has filed an answer denying title in them: 

It is contended on behalf of the respondent that even if the second 
sentence of the devise in Isaac Painter's will qualifies the first, still the 
petitioners have no interest in the real estate, because the widow did not 
exercise her power of sale ; that the petitioners' interest was contingent 
upon a sale by the widow. We entertain the view that if this second 
sentence is operative, the petitioners are vested with the interest they 
claim in the real estate. This sentence we think manifests a purpose to 
give the widow a life interest in the real estate, with power to dispone 
by will of one-half of it, and to give the other half of the fee to the 
petitioners. The testator contemplated that it would probably be con- 
venient for his widow to have the real estate reduced to money, and 
therefore gave her the requisite power; and, assuming that she would 
exercise it, provided at her death for a disposition of the proceeds, in- 
stead of the real estate itself. This disposition imperatively gives one- 
half of the proceeds to the petitioners, and as imperatively, we tl^ink, 
no sale having been had, invests them with title to one-half of the real 
• estate. It was not intended that the petitioners Who are unconditionally 
given one-half tl\e proceeds of a sale of the real estate should be robbed 
of all interest in the real estate should the widow elect not to sell. The 
testator did not mean that the widow might have the real estate in fee 
if she wished it, but that if she did not so wish, she might sell it and 
take bvt a trifling interest in the proceeds. This would not constitute 
a rational option, but would be an absurdity. Manifestly, she would not 
rob herself of the fee by making an optional sale for the advantage of 
pthers. As before stated, if the second sentence of the devise qualifiies. 
the first, we are satisfied that the petitioners have a one-half interest 
in the real estate. 

The first sentence, giving His real estate to his wife, standing 
alone, would, no doubt, vest in her a fee simple title, but we think that 
the sentence we have discussed above, following immediately, explains 
and qualifies the gift reducing it according to testator's clearly if some- 
what awkwardly expressed intent. That what would otherwise be an 
estate in fee simple may be reduced by other language of the testator, 
clearly showing a purpose to convey a less estate, is abundantly decidfed : 
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Kreb's Estate, 184 Pa. 222; Shalters vs. Ladd, 141 Pa. 349; Matrtin vs. 
Heckman, 25 Pa. Superior Ct. 451 ; Zimmerman vs. Anders, 6 W. & 
S. 218. 

We are of the opinion that the petitioners possess the interest they 
assert in the real estate involved, and that their petition must be 
allowed. 



In the Orphans' Court of Lackawanna County, No, no, 1905. 

APPEAL FROM REGISTER. 
In Re. Estate of Mary Ann Cowley, Deceased. 

Testamentary capacity for the valid execution of a will 'is the knowing and 
comprehending the transaction; or in the popular phrase, that the de- 
cedent should, at the time of executing the will, know and understand 
.what she is about. ; 

The question being the condition of the decedent's mind on the day the will 
was written, under all the authorities, the evidence of its condition at a 
time near the date would be evidence as to its condition at that time.- 

Proof of testfiimentary capacity should be made by "evidence of the most 
unexceptional kind and character bearing on every act of disposition 
and confined to the time of execution." — Harden vs. Hayes, 9 Pa., 151. 

The age of the attesting witness is only to be considered with reference to the 
requisite degree of intelligence necessary to competence in the witness. 
As regards children, no arbitrary and conclusive standard of years can 
be established, as the degree of understanding, which is the -test of 
competency, is not developed at the same age. 

The testimony of the subscribing witnesses to a will is, of course, entitled to 
great respect. In the absence of countervailing proof, it is decisive, 
but the court should not hinge the cduse upon the testimony of sub- 
scribing witnesses, tf there are other material facts and circumstances, 
and , opinions of other witnesses in evidence, bearing upon the question 
of the decedent's capacity. 

Evidence in this case held to be sufficient to sustain the appeal. 

Mr. M. J. Martin for proponent. 
Mr. H. A. Knapp, for contestants. 
Opinion by Sando, P. J., October 20, 1905. 

This is an appeal from the decision of the register admitting a 
paper dated September 7th, 1904, to probate on March 21st, 1905, pur- 
porting to be the last will ^nd testament of Mary Ann Cawley, de- 
ceased. 

Mary Ann Cawley died at the Hillside Home, in the County of 
Lackawanna on March 19, 1905, leaving to survive her no father nor 
mother, no husband nor children, but five brothers and three sisters, 
and no issue of deceased brothers or sisters. 



50 LACKAWANNA JURIST. 

By the paper probated, all of the decedent's estate, with the ex- 
ception of a gold watch bequeathed to Annife Livsey, a niece, is given 
absolutely, to a sister, Bridget Livsey, and Thoriias J. Gildea, who drew 
the will, is appointed executor. 

As the paper before us is contested on the ground of want of 
capacity in the decedent to make a will, we may as well refer to some 
of the authorities on this point, which show the opinions of courts and 
writers in similar cases, and which are regarded as tests in such cases 
since their announcement. 

On the subject of testamentary capacity, Redfield on Wills, 124, 
says : "The result of the best considered cases upon the subject, seems 
to put the question of understanding requisite to the vsrlid execution 
of a will upon the basis of knowing and comprehending the transac- 
tion ; or in the popular phrase, that the testator should, at the time of 
executing the will, know and understand what he is about." 

"To understand in detail," say the Court in McMasters vs. Blair, 
5 Casey, 298, "all that he is about, is quite sufficient" "A sound and 
disposing mind and memory," say the Court, in Daniel vs. Daniel, 3 
Wright, 191, '"is one in which the testator is shown to have had at tbe 
making and executing his will, a full and intelligent consciousness of 
the nature and effect of the act he was engaged in ; a knowledge of the 
property he possessed ; ah understanding of the disposition he wished 
to make of it by the will, and of the persons he desires to be his bene- 
ficiaries." 

These 'citations, to which many more might be added, contain in 
a generalized form a rational rule on th^ subject of testamentary 
capacity. 

We have limited the investigation in the present case to all that 
related to the sanity or mental capacity of the decedent at or before the 
time when the alleged will was madfe, and within a short period there- 
after. 

The question at issue being the condition of the decedent's mind 
on the day the will was written, under all the authorities, the evidence 
of its condition at a time near the date would be evidence as to its 
condition at that time. 

Proof of testamentary capacity should be made by "evidence of 
the most unexceptional kind and character bearing on every act of dis- 
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position and confined to the time of execution ;" Harden vs. Hayes, 9 
Pa., 151. 

It is contended that the decedent was of unsound mind at the exe- 
cution of the will, from her condition before and after that time. This 
point is predicated on the fact, that before and after the 7th day of Sep- 
tember, there was unsoundness and derangement in the mind of the 
decedent. That she was deranged after that date, is proved by the 
most irresistible evidence; but whether before, is most strenuously 
denied. It is conceded by all parties, that on September 12, 
the day she was removed to the Hillside Home, that she was entirely 
deranged. The contestants rely upon the testimony of Dr. O'Malley 
and his wife, two disinterested witnesses to support the allegation of 
unsoundness of mind, prior to and on the day of the execution of the 
will. 

It is well known, that man insane may be well today, insane to- 
morrow, better the next day, and hopelessly diseased the third. Al- 
though it should be proved, that at a prior or subsequent day, a man 
was incapable of making a will, it will not follow that he was so when 
the will was executed. The converse of this proposition is equally true ; 
for when a mtan is mentally unsound, it does not follow he has a lucid 
interval from proof that he was sane before and after a certain period. 

Mr. Justice Rogers says : "The courts must demand the most de- 
cisive proof of the complete absence of influence and excitement at the 
preparation and making of this asserted will ; it must require unim- 
peachable evidence of unbiased volition and of clear capacity. It must 
in fact, expect to be shown instructions coming from the decedent htm- 
self, and an execution in the presence of witnesses above all suspicion." 

The decedent is shown by Dr. O'Malley and his wife, both entirely 
- disinterested witnesses, to have been pf unsound mind when she was 
taken to Archbald by Mrs. O'Malley, which they positively fix as the 
7th day of September, 1904, the very day on which the will purports 
to be made. She is shown by the testimony of Dr. Van Doren, an- 
other disinterested witness to have been of unsound mind on the loth, 
nth and 12th days of September, 1904, when he examined her, and 
joined in the certificate by which she was consigned to the insane de- 
partment of the Hillside Home. 

According to the testimony of Dr. O'Malley. and his wife, the 



52 LACKAWANNA JURIS'l. 

decedent went to their house in the capacity of a domestic on July 22, 
1904; while there she had insane delusions in regard to the subject of 
marriage and that she was about to be married ; that on Monday, Sepn 
tember 5th, she went to Archbald, and during the night after her re- 
turn, she asked Dr. O'Malley to protect her, she thought she was going 
crazy. On Tuesday night she got* out of bed and went to Green Ridge, 
arid' came back about 6 o^clock on the morning of Wednesday^ Septem- 
ber 7th, and on the same day she was taken on the 10:13 o'clock train 
^ Archbald by Mrs. O'Malley, to the home of her sister, Mrs. Bridiget 
Livsey. 

It is evident that Mrs. Livsey, the chief beneficiary in the will, 
knew of the delusion on the subject of marriagfe, for it appears in the 
testimony of Mrs. Livsey herself, who says that about a week before 
Mrs. O'Malley brought her sifter home, while her sister was visiting 
her, she threw rice and an old shoe after her when she went away. 

The subscribing witnesses were the two daughters of Mrs. Livsey, 
one aged thirteen years, the other fourteen: years. 

It is said by Mr. Greenleaf in his work on Evidence, Vol. 2, Sec. 
691, that "the attesting witnesses are regarded in the law as persons 
placed round the testator, in order that no fraud may be practiced upon 
him in the execution of the will, and to judge of his capacity." 

The age of the attesting ^yitness is only to be considered ^yith ref- 
erence to the requisite degree of intelligence necessary to competence 
in the witness. As regards children no arbitrary and conclusive stand- 
ard of. years can be established, as the degree of understanding, which 
is the test of competency, is not developed in all at the same age. 

. The testimony of the subscribing witnesses to a will is, of course, 
entitled to great respect. In the absence of countervailing proof, it is 
decisive, but the Court should not hinge the cause upon the testimony 
of subscribing witnesses, if there are other material facts and circum- 
stances, and opinions of other witnesses in evidence, bearing upon the 
question of the testator's capacity. 

A careful consideration of all the evidence leads to the conclusion 
that the appeal must be sustained and the probate vacated. 

And now, to wit, October 20, 1905, this cause came on to be heard 
upon petition and appeal from probate of alleged will of decedent and 
answer thereto and testimony taken; and upon consideration thereof, 
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it is ordered, adjudged and decreed that the afipeal be sustained, and 
the probate of said alleged will and the letters testamentary issued 
thereon are set aside and vacated. 



In the Court of Common Pleas of Ltizerfie County, No. 26, January 

Term, 1905, 

RULE TO OPEN JUDGMENT. 

Edwards vs, Welsh Baptist Church. 

Where the trustees of a church grive a judgment note to a person to whom 
they owe nothing under a mistake of fact and law, the Judgment entered 
upon the note will be opened. 

Messrs. C. B. Lenahan and Arthur H. James, for plaintiff. 

Mr. B. R. Jones, for defendant. 

Opinion by Ferris, J., September 8, 1905. 

The judgment in this case was entered upon a sealed' promissory 
note with confession of judgment, purporting to have been executed 
by the president and secretary of the board of trustees of the First 
Welsh Baptist Church of Plymouth. 

So far as the de^positions show, there is no dispute as to the mate- , 
rial facts, which appear to be as follows : 

J, The church was indebted to Mrs. Rachel Williams in her 
lifetime in the sum of $250 for money loaned-; which debt was evidenced 
by a promissory note given by the trustees of the church to her.. 

2. Mrs. Williams died intestate Feb. 13, 1902, leavihg suryiving 
a daughter, Elizabeth, wife of James Edwards, the plaintiff in this 
judgment, and several other children. 

3. After Mrs. Williams' death, the daughter, Mrs. Edwards, sur- 
rendered to the trustees their original note to her mother and took from 
them a new note to herself representing the same indebtedness. 

4. Afterwards, on Feb. 6, 1903, .she also died, intestate, leaving 
surviving, her husbdnd and several children ; and no letters of admiijjls- 
tration on her estate have been issued. 

5. After her death, her surviving husband, the present plaintiff, 
surrendered to the trustees of the church the note given to Mrs. Ed- 
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wards, and took in his own name the note on which this judgment was 
entered, which also represented the same indebtedness as the original 
note to Mrs. WilHams and the second one to Mrs. Edwards. 

6. There appears to have been no new or other considerati6n than 
the original loan by Mrs. Williams for either of the two notes subse- * 
quent and successively given to Mrs. Edwards and her husband, unless 
from the evidence there could be iihplied an agreement by each of them 
respectively to indemnify and sjtve the church harmless from any claim, 
suit or demand by others for the money represented by the new notes. 

7. It seems that an administrator has been appointed on the 
estate of Rachel Williams, deceased, who now claims and threatens to 
sue the church for this money. 

8. All parties seem to have acted on the belief that at Mrs. Wil- 
liams* death the money was oWing to Mrs. Edwards, and, at the latter's 
death, to her husband, and that the daughter and, later, the husband 
was in fact and law the creditor of the church as to this fund, and in 
that capacity the note to each was given and received. It does not ap- 
pezu* that either of them, in dealing with the trustees made any claim 
that* there had been a legal transfer of Mrs. Williams' claim to Mrs. 
Edwards, nor is there any evidence that such a transfer had been in 
fact made or attempted to be made, except the statement in the plain- 
tiff's testimony that Mrs. Williams, by a verbal direction (not claimed 
to have been reduced to writing) had disposed. of her property among 
her children, and had given this 'money to her daughter Elizabeth. 
Whether this testimony, vague and uncertain as it is, is sufficient to 
raise the question (a) whether there was a gift of the church note by 
mother to daughter, either inter vivos or causa mortis or (b) if not, 
whether there was a family understanding or agreement to divide the 
mother's property among the children without administration, pursuant 
to which the church note was to go to Mrs. Edwards, need not be now 
be determined, since, assuming her title to it to be good so as to war- 
rant the substitution of a note to herself) the fact still remains that she 
died intestate leaving a surviving husband and children, and there, is 
absolutely no evidence of a gift or assignment by Mrs. Edwards to her 
husband of the claim against the church, nor of any act by which the 
children's interest therein became vested in him. We are thus left to 
draw the only conclusion warranted by the evidence concerning the note 
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on which this judgment is founded, viz. : that it was given by the trus- 
. tees to the plaintiff under.a misapiM-^hension and mistake, either mutual, 
as betweeii them and him dr existing aS to them, with knowledge of 
and fsdlure tp' reveal the truth by him as to the relation in which he 
stood to the church with respect to this debt. 

It is, of coui-se, not to be presumed without evidence that he actp'd 
fraudulently either by making false representations or withholding true 
ones in order to induce' the trustees to execute this note in his. favor, - 
|Uid the evidence of w^hat actually took place, is too meager to warrant 
such a conclusion. lie apparently considered himself and was deemed 
^by the trustees to be the sole creditor to whom this money was owing, 
and that no other person stood to the church in that relation. From 
the evidence it would seem 'that this was a niistake of fact superin- 
duced by a mistake of law, and that to enforce this contract without 
affording these defendants the Qpp6rtunity to call iipon the plaintiff and 
the administrator of Mrs..Williariis or other interested partie^ if any, 
to interplead or otherwise determine to whom this money rightfully be- 
longs^ would be inequitable, and might entail great hardship upon these 
trustees. There is good X authority for holding that in'PennsylVattia 
such a case4s an exception. to the general rule that ignorance of the law 
is no defence, and is one in which equity may afford relief. Heacock' 
VS. Fl^, 14 Pa. 450; Cro^s vs. Laber, 47 Pa. 520; Whefen's Ap., 70 Pa. 
410; Russell's Ap,, 75 Ps^. 269, 290 ; Coettel vs. Sage, 117 Pa. 298; Wil- 
son vs. Ott,;i73 Pa. 253 '; Nbrris vs, Crowe, 206 Pai 438, 448, 449. In 
'.Gross vs. Laber 'jw-^os, Mr, Justice Agnew ^aid, (p: 526) : "Now, from' 
the evidence offered, it plainly appears that tho defendants gave their 
bond for a debt, which «their intestate did not owe, and was not author- 
ized to payi and they were not trustees in law or in fact; and were not 
authorized to pay Ann Albright's debt, and did not owe the debt them- 
selves, and they aver that in giving the bond, they did so in mistake of 
. their rights. This, therefore, is plainly the point raised by their offer, 
arid the question is, whether equit}n will relieve against such a mistake. 
Clearly it will. It is not' a voluntary bond, or a bond given for the 
benefit of another intending it so to be, but' one given in a double mis- 
take of the duty to pay and the authority to undertake as trustees. The 
mistake was not one of mere law, but of fact as well as law. It is pre- 
cisely the kind of case referred to by Story in his Equity Jurisprudence, 
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Vol. I, Sees. i2o, 130, which he says, 'seems to involve in some measure 
2L mistake of fact arising from a mistake of law/ and makes it an excep- 
tion to the undeniable rule that equity cannot relieve in cases of mere 
ignorance or mistake of law. That rule is well-settled law of this state 
(citing cases). But in the cases in which the doctrine prevails that ig- 
nqrance of the law will not avail as a defence, it has been where the 
party has acted upon some misconception of legal effect which he sup- 
posed would follow, or some legal right which he Supposed he had or 
had not. In each case he intended to act in hiis own personal and in- 
dividual capacity, and the mistake was only collateral to the direct act. 
But here the parties acted in the capacity of trustees. * * * No duty 
lay on John Gross to pay Ann Albright's debt, and none lay on them 
2ts his- administrators. They were. not trustees in fact and were not in. 
law. They wholly, misconceived the attitud'ein which they were placed. 
It was a mistake of the facts of their position, arising it is true out of ^ 
misconception of their legal relation "^ * "^ (p. 527). In i Parsons 
on Contracts, 363, it is said, 'the assumption of a supposed liability or 
clanger which has no foundation in law or fact, is not a valuable or suf- 
ficient consideration ; where one through mistake of law acknowledges 
himsfelf under' an obligation which the law does riot impose he is not 
bound by such promiise." 

There can be no trust without a beneficiary. In the case at bar,, 
there was no trust relation, so far as appears, between these defendants* 
and James Edwards. As to him they were not trustees, and sb far as 
appears owed him no duty of payment of the money originally bor- 
rowed from Rachel William^. The obligaition here iii question, like 
that in Gross vs. Leber, was given because "they wholly misconceived 
the. attitude in which they were placed, * It was a mistake of the facts 
•of their position, arising, it is true, out of a misconception of their legal 
relation." We do not understand that the defendants are, seeking to 
avoid payment of this debt to the rightful creditor to whom they owe 
the duty of payment, but are asking to be protected from compulsory 
payment as trustees to one of whom it is claimed that they stand in no 
trust relation. We think they are entitled, before being compelled to 
pay this money, to have the question detemiined to whom it should be 
paid. To. open the judgment is the first step in that direction, and the 
rule to ooen is, therefore, made absolute. 



LACKAWANNA JUKI ST. 57 

In the Court of Common Pleas of Dauphin Couftty, No. 5/, June 

Term, 1904. 

RULE TO STRIKE OFF APPEAL. 

Wetzel and Hambleton t^s. Alleman. 

The court has no power to interpose to save an appeal, which has been filed 
after the time, allowed by law, as a mere matter of indulgence, but only 
when . eauitable ground, upon which relief is asked, has been clearly 
established. 

Defendant filed his appeal five days after the time limited by statute. Plain- 
tiff moved to strike it ofT. Defendant pleaded sickness as an excuse for 
his delay which plaintiff denied. Defendant offered no testimony to sut>- 
port his averment. Held: Thatth^ cause assigned by defendant for 
his delay was not established, and the appeal should be stricken, off. 

Mr. D. S. Seitz, for rule. 

Mr. O. G. Wickersham, contra. 

Opinion by Kunkel, J., October 11, 1905. 

This appeal was filed too late. It was filed five days after the time 
limited by the statute. In answer to the rule to strike it off the defend- 
ant avers that he was prevented from filing it within the required time 
by serious illness which continued from the time when he /eceived the 
transcript from the alderman to the time when he filed it in the pro- 
thonotary'^s ofiice, a period of two months. Upon the matters thus aver- 
red the plaintiffs have joined issue. The burden of sustaining his aver- 
ment, therefore, rests upon the defendant, but he has offered no testi- 
mony to support it, and we are in no way advised respecting the cir- 
cumstances of his illness.' As the case is presented, it shows an appeal 
filed after the time allowed by law, an averment by the defendant in ex- 
cuse of the delay, and a denial of the averment by the plaintiffs. Upon 
this presentation we 'cannot sustain the appeal. The cause which the 
defendant assigns for his delay is not established, and we cannot act 
upon it. We have ho power to interpose to save an appeal which has 
been filed after the time allowed by law as a mere matter of indulgence : 
Schreckenkeisen et al. vs. Kishbaugh et al., 162 Pa. 45 : Ward vs Letz- 
kns, 152 Pa. 318; but may do so only when equitable ground upor 
which relief is asked -^has been clearly established: Newton vs. Hof 
somer, 5 Kulp, 420 ; 16 Cyc. 39. 

The rule to strike off the appeal is made absolute. 
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In the Court of Common Pleds of MotUgomery County, A^o. 154, June 

Term, ip*(^4. 

MOTION AND REASONS FOR A NEW TRIAL,, 
Turnpike Company z^s. County. 

In the condemnation of a turnpike Foad the damages should not be deter- 
mined solely by the amount it would cost to put the road-bed in place. 
A property is not alwayis worth what It costs to build it. . 

A jury should not consider the various elements of damage as items to be 
added but as matters to be considered in their bearing upon the value 
of the property as a whole. Wh'en a Jury, begins to itemize for the 
purpose of adding up the various items it is pretty sure to duplicate 
the actual damages. 

Where a verdict is clearly against the weight of the evidence the court 
should^hot allow it to^ stand. 

A court on hearing a motion for a new trial, Judges of the action of the Jury 
on the testimony on both sides and considers whether too much or too 
little weight has been given to features, for the whole of the testimony 
in view of its intrinsic character, and the court must say on a calm 
consideration of U all whether Justice does or does not require a new 
trial. 

Messrs. Louis M. Childs and Henry M. Brownback, for plaintiff. 

Mr. J. P. Hale Jenkins, for defendant. 

Opinion by.Swartz, P. J., September 18, 1905. 

On May 26, 1904,. the plaintiff turnpike was condemned and freed 
from tolls. The jury of view valued the property taken and assessed 
the damages ^t $3,795. From this assessment the turnpike company 
appealed to the court of common pleas. A trial before a jury in said 
court resulted in a verdict in. favor of the plaintiff company for $10,375. 
The roadway is about one and eight-tenths miles long. 

The witnesses differed widel)- in their estimates of the valye of the 
physical road-bed. The highest figures were those of Mr. Cooper, 
$11,500. He, however, did not make the careful examination of the 
roa;d-bed that some of the^other witnesses gave to it. The civil engi- 
neer of. the plaintiff fixed this value at $8,200, and the engineer of the 
C9unty at $4,250. These values were exclusive of the culverts and the 
damage to the toll-house. The average annual income for the last four 
years, after deducting all expensed, was $236. 

The stock of the company was not on sale in the market. Only one 
sale was testified to. The stock then brought $5. The par value of 
the stoi^k was $25, and three hundred and forty-five shares had been 
issued. No dividends were paid, but the company in the construction 
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of its roadway incurred a debt of $1,240. This debt was fully paid at 
the time of the trial out of the net income of the company. The road- 
bed was in a fair condition to pay dividends in the future. 

The officers of the company in their return under oath to the audi- 
tor-general valued their property at $2,575* 

Under the evidence submitted we fail to comprehend how the jury 
could find a verdict in damages amounting to $10,375. 

The officers of the company were perhaps the best judges of the 
value of their property. They knew the condition of the road-bed, the 
cost of its maintenance, and the receipts from tolls. When, under oath, 
they fixed the value at $2,575, due weight should have been given to 
their judginent. We are aware that there is a temptation to undervalue 
property when the owner knows such value forms the basis of a tax 
assessment, but we cannot believe that the interest of these officers 
influenced their judgment to such ' an extent that they valued their 
property at one- fourth of its true worth. Again, a property is valued 
largely according to its earning capacity. This element should have 
4ue weight in fixing the damages, especially so when a turnpike road 
is the subject under consideration. 

The net income of corporate property is ordinarily the best test of 
its value. The value of a turnpike road depends largely upon the fact 
whether the receipts from tolls will meet the expenses of maintenance 
and will leave a margin for distribution among the stockholders. It 
will not do to value a property of this character solely at the sum it 
w'ould cost to put the road-bed in place. A property is not always 
worth what it costs to build it. 

Where a verdict is clearly against the weight of the evidence the 
court cannot allow it to stand. • "A court on hearing a motion for a 
new trial, judges of the action of the jury on the testimony on both 
sides and considers whether too much or too little weight has been 
given to features, for the whole of the testimony in view of its intrinsic 
cliaracter, * * * "and the court must say, on a calm reconsideration of 
it all, whether justice does or does not require a new triafl:" Grant vs. 
Com., 71 Pa. 505. It appears to us, from the size of the verdict, that 
the jury must hafve taken the several elements of damage as items to 
be added, and not as matters to be considered in their bearing upon tlie 
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property as a whole — ^that is, they valued the road-bed and added to 
that the capitalization of the net income of the property. 

It will not do to-divide up a property in this way to ascertain its 
value. The road-bed is valuable because there is a right to collect tolls, 
and tolls cannot be collected without a road-bed. The property must 
be valued as a whole. The road-bed and franchise are. dependent upon 
each other for their value. When a jury begins to itemize and sums up 
the various items, it is pretty sure to duplicate damages. 

We considered with great care the various elements that constitute 
the plaintiff's property, and we are of opinion that the property as a 
whole was worth at the time it wias taken the sum of $5,500. We can- 
not allow the verdict to stand for a larger sum. If the plaintiffs are not 
willing to accept this sum a new trial will be granted. We were dis- 
posed to^grant a new trial, but upon further reflection we concluded 
that ample justice can be done to both parties without the annoyance, 
dday, and expense of a new trial. 

The property produced $308 during the last year the turnpike was 
operated before the condemnation. This was in excess of the average 
annual income. At the same time the evidence shows that the net in- 
come was increasing from year to x-ear rather than decreasing. A 
property that would cost from $5,000, to $8,000, and produces, a net in- 
come from $250 to $300, is fairly worth $5,500. A hig;her estimate of 
the damages, would, in our judgment, be excessive to the county. 

And now, Septembe- 18, 1905, if the plaintiff will, within fifteen 
days, file a disclaimer and remit all of the verdict over and above $5,500, 
a new trial will be refused, otherwise a new trial will be awarded as 
prated for. ' 



A niece of a former wife of a man is held, in Smith vs. Supreme 
Tent K. of M. (Iowa) 69 L. R. A. 174, not to be a relative of his child 
by a subsequent one, within the meaning of a statute permitting certifi- 
cates of mutual benefit societies to be takea in favor of relatives. 



A provision of a life insurance policy that suit shall be brought on 
it within a period less than that fixed by the statute of limitations is 
held, in Union Central L. Ins. Co. vs. Spinks (Ky.) 69 L. R. A. 264, 
to be void as against public policy. 
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In the Court of Quarter Sessions of Monrae County, No, 1$, December 

Term, 1905, 

RULE TO SHOW CAUSE WHY APPEAL FROM JUDGMENT 
OF THE JUSTICE OF THE PEACE SHOULD 

NOT BE QUASHED, 

Luckey's AppeaL 

The act of April 22, 1905. P. L. 285, allowingr an appeal by defendant in caaes 
of summary conviction, from conviction by a magristrate, as a matter 
of rigrht. does not offend agrainst Art. 5, Sec. 14, of the Constitution. 

Article 5, Sec. 14, of the Constitution, simply presents the right of appeal in 
summary conviction and cases of penalties and does not prohibit the 
legrislatufe f^om declaring t^e method of trial or appeal in such cases. 

Mr. A^ M. Palmer, for rule. 

Mr. R. L. Burnett, contra. 

Opinion by Staples, P. J., January 29, 1906. 

The defendant in this case, under the act of April 22, 1905, P. L. 
285, appealed from the judgm-ent of the justice of the peace without 
an allocatur. The commonwealth contends, that because said appeal 
was not allowed by the appellate court for cause shown,* it should be 
quashed, for the reason that the said act of April 22, 1905, offends 
against Art. 5, Sec. 14, of the Constitution, which provides that, "in all 
cases of summary conviction in this commonwealth, or of judgment in 
suit for a penalty before a magistrate or court not of record, either 
party may appeal to such court of record as may be prescribed by law, 
upon allowance of the appellate court or. judge thereof, upon* cause 
shown," and which provision prohibits the legislature from providing 
for an appeal as a matter of right, claiming that no appeal may be taken 
in case of summary conviction unless, by allocatur as above stated. 

We are unable to agree with this contention. The provision in 
the constitution for an appeal in cases of summary conviction as above 
stated, had foi; its purpose the protection of the right under and subject 
to special regulations, and cannot in any sense be considered a restric- 
tion or prohibition on the legislature from enlarging such right or pro- 
viding for a different method of trial. 

Previous to the adoption of the constitution of 1874 there was no 
right of appeal from a summary ponviction. After the adoption of 
said constitution, the legislature, by act 17 April, 1876, P. L. 29, pro- 
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viding'for carrying into ^effect this provision of the constitution, stipu- 
lating, or making* as one of the requisites of an appeal, the alloivance' 
liy the proper court, for cause shown. On April 22, 1905, P. L. 284, 
the legislature gave to the defendant, summarily convicted before a 
magistrate or court not of record, the right of appeal without an allo- 
catur, "upon entering into gcJod and sufficient recognizance, with one 
or moi;e sureties, to answer said , complaint on a charge of 
misdemeanor befofe said court, leaving the provision with reference 
to appeal of a suit for penalty the same as provided for in the act of 
1876. In the absence of any provision in the constitution restricting 
the right of the legislature, it had the power to grant the right of appeal 
in ail cases of summary conviction and provide the manner in which 
such appeal coulil be taken, the same as it had the power to grant the 
right of appeal, in all criminal cases without special allocatur. In fact 
the constitutional provision cited, was not necessary to vest. the power 
in the legislature to provide for appeals in such cases, but siniply 
secured or preserved to the parties, the right of appeal when, the legis-r 
lature neglected to give it. The legislature does not need constitutional 
authority lo proyide for the taking of writs of error or appeals nor to 
provide for the method of the same, nor is such legislation unconstitu- 
tional. 

"It is a well settled rule that legislation that affects the remedy 
merely, arid does not deny the right, is not open to objections upon 
coiistitutional grounds." Stoddard vs. Smith, 5 Binney, 355. Biddle 
vs. Starr, 9 Pa. 461.^ Keene's Appeal, 64 Pa. 268. 

"It can no more be contended that Art. 5, Sec. 14, restricts the 

power of the legislature to provide some other method in the taking of 

an appeal, than that Art. 5, Sec. 3 of the Constitution/ which gave the 

Supreme Court appellate jurisdiction in all cases, prohibited the legisla- 

tui:e from establishing the Superior Court, and giving to it appellate 

jurisdiction in certain cases; nor that Art.- 5,' Sec. 24, prohibited the 

legislature from giving the Superior Court original appellate 

jiurisdiction in criminal cases other than felonious homicide, although 

said Sec. 24, provides for the removal of all such cases to the Supreme 

Court; for review. 

The maxim "expressio unius exclusio altefius" has no application 
t© th~^ question at issue. 
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It would seem incongruous to say that the legislature which* by an 
act of assembly, declared a certain act or acts to be an offense or of- 
fenses against the laws, and punishable, could not provide the niethod 
of procedure relative to a fair trial' and consideration of the §ame. If 
the legislature has the right t6 declare that >the maintenance of a fisli 
baskets without certain appliances or openings, is a violation of the law 
and punishable by fine upon trial and conviction before a justice of the 
peace, why can it nbt fyrther. provide that upon conviction, the defend- 
ant may have the right of appeal to' the court of quarter sessions of the 
peace of the qount}* wherein, the offense was corhmitted J In what man- 
ner does Art. 5, Sec. 14, of the Constitution conflict with such power or 
authority on the part of the legislature? If the constitution had pro- 
vided that "no appeal shall he taken in a case of summary conviction 
unless by special allowance of the' appellate court' it would present a 
different proposition. The constitutional provisioti had as its interition 
the $ecyring of a certain right. The act. of 1905 simply provides a 
irethod of procedure atnd is not -in- conflict with the constitutional pro- 
vision. 

.- It mfight be urged th^t the view as contencled for, that the con- 
stitution restricted the power of the legislature to enlarge the right of 
appeal was held by tbe Supreme Court is the case of McGuire against 
Shenandoah, 109 Pa. 613, wherein Judge Pershing, of the court below 
held, that Art. 5, Sec. 14^ changed the manner in which appeals might 
be taken in cases of suits for penalties and was sustained by the Su- 
preme Court, which case was afterwards foltowed in Com. vs, Eichen- 
berg, 140 Pa. 158, and Com. vs. McCann, 174 Pa. 19. A careful read- 
ing, however, of the case of McGuire against Shenandoah warrants the 
conclusion that Judge Pershing did not hold that the legislatufe had no 
right to prescribe any other method of appeal, but simply held that all 
previous acts relative to appeals of cases, like to that under discussion, 
were abrogated or repealed by implication, by Art. 5, Sec. 14, of the 
Constitution and by the act of April 17, 1876, P. L. 29, >Sec. i, his own 
language in that respect being as follows : "The act of April 17, 1876, 
is substantially in the language of the constitution, and directs that 
where an apf)eal- is allowed, it shall be upon such terms as to payment of 
(iosts arid entering- bail as the court, or judge allowing the appeal, may 
tletermine. This supplies former enactm^ts ahd necessarily throws 
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the question of appeal upon the court to the exclusion of the magis- 
trate/' 

We are unable to find anything in the cases cited or in the con- 
stitution itself, which restricts the legislature in its enactments as to the 
method to be followed in the trial of offenses, either classed as cases of 

* ■ 

summary conviction or as crimes and misdemeanors, except where the 
constitution preserves or protects the right of appeal to higher courts, 
and the right of trial by jury. 

"The purpose of the constitution undoubtedly was to preserve the 
jury trial wherever the common law gave it, and in all other cases to 
let the legislature and the people do as their wisdom and experience 
might dictate. ;Summary convictions were well known before the for- 
mation of the constitution, -and they are not expressly or impliedly 
prohibited "by that instrument except so far as they are not to substitute 
for a jury where the latter mode or trial had been previously estab- 
lished." Van Swarrow vs. Com., 24 Pa. 131. 

The same principle was enunciated after the adoption of the present 
constitution by Chief Justice Sharswood in Wynkoop vs. Cooch, 89 Pa. 
450, and by Chief Justice Sterret in School District against Pitts, 184 
Pa. 1 56, in which he said: "Genei:ally speaking, the legislature may pro- 
vide any system pf settlement or trial without coming in conflict with 
the provision of the constitution, if trial by jury did not exist, in such 
case theretofore." 

And Chief Justice . Paxson, in Com. vs. Waldman, 140 Pa. 89, 
clearly Jiad in mind this rfght or power of the legislature, when he said : 
"When. the legislature shall decide that in every case of a petty sum- 
mary conviction, the defendant shall have the right to a jury trial,' they 
will probably say so in language too clear to be misunderstood" and 
attention is called to the fact that the chief justice constituted a member 
of the court, and who sat, heard and took part in [the decision of Com. 

against Eichenberg, 140 Pa. 158, which has been heretofore .cited. 

— — ^^— — ' 

A property right in pric^ quotations gathered by a board of trade 
is held, in Board of Trade vs. L. A. Kinsey Co. (C. C. A. 7th C.) 69 
L. R. A. 59, not to be destroyed by the fact that a large percentage of 
the business done under its auspices cpnsisti of gambling transaction, 
or that the news is susceptible of bad as well as good uses. 
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In the Orphans^ Cowrt of ijackcewanna County, No. 204, 1^04. 

SUR RVm TO SHOW CAVSE WHY ORDER CONFIRMING 
SALE SHOULD NOT BE VACATED AND 

SALE SET ASIDE, 
In Re. Estate of Leopold Galboesch, Deceased. 

An adtninistratFix, as. to, expenses of ^'dmlnlstration,^ ^hould ^await the fijial 

. settlement of her. administration account, when, if a deficiency of 

personal^ assets . appears, a: sale may be authorized to pay the. balance 

due the accountant. ' 

T^ie Act of June 8, 1893, P. L. 392, only has reference to debts of a decedent 
.existintr at the time of his death, and. does not apply to debts and ex- 
penses necessarily fricurred after his death,* in his burial and settling 
his estate. Such claims are not debts of the decedent .within the 
meaning of /the act, e^lthough payable out of his estate. 

Where an administratrix has paid from her funds si debt of the decedent she 
may -obtain aa order of sale to* repay to her the said debt". 

That the origrinal creditor had been paid by the administratrix does not de- 
prive the latter of her right to call for re- payment; such payment en- 
. titles her to subrogation. 

Mere Inadeiqiiacy of price is not sufficient ground for isetting aside an Ot- 
phans' Coilrt sale. 

Where sufficient cause does Qot appear an ord,er confirming a SQ^le will not 
be vacated. ' ' 

Mtr. John R. Edwards, for petitioner. 

Messrs. John E. Quinnan and P. E, Kilcullen, for administratrix. 

Opinioii by Sando, P. J., February 5, 1906. 

The decedent, Leopold Galboesch, died intestate on June 12, 1902, 
leaving to survive him a widow, Elizabeth Galboesch ; two sons, one the 
petitioner ; and a daughter, since died. Letters of administration upon 
his estate issued on the 25th day of April, 1904, to Elizabeth Galboesdh. 

On the petition of the administratrix, an order was granted to Sell 
the real estate of the deceased for the payment of debts ; a schedule 6i 
which was attached to. the petition. 

The order of court prescribed the terms and fixed the time for the 
return of sale. A bond in due form was given and approved. On June 
20, 1905, "by leave of court the tirhie fixed for the return of sale was 
changed from June 24, to August 7tft, 1905. On August 7th, the ad- 
ministratrix made a return in the usual form that on July 25tH;'fehe had 
sold the real estate to Charles P. Shulk, for the price or sum' 'of $450, 
which was the highest and best price bid for the same, which return was 
confirmed wm August 7th, and confirmed absolutely Sentember i8th. 
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On October 6, on filing petition, a rule. was granted to show <;^vise 
why the order confirming sale should not be vacated and sal^ set aside. 

Oh filing petition, answer and replication a time was fixed for the 
taking of testinK>ny for and against the rule. 

^ The petitioner interposed the provisions of the Act of Assembly of 
June 8, 1893, P. L. 392, against the claims scheduled and averred, that 
there was personal property, consisting of furniture and insurance 
money ; that the inventory filed was npt a true, perfect and consdonable 
one; that notice of sale was defective, and that the price for which the' 
property sold, was inadequate. 

The Sjchedule of debts contained two items, viz. : Funeral expenses, 
and expenses of administration and sale. 

As to the item pf expenses of administration, the better practice is 
pres^cribed T>y the Act of March 29, 1832, Sec. 31, P. L. 198, that in srch 
a case the administratrix should await the final settlement of her admin- 
istration account, when, if a deficiency of personal assets appears, a 
sale may be authorized to pay the balance due the accountant. 

The Act of June 8, 1893, only has reference to debts of a dece- 
dent existing at the time of his death, and does not apply to debts and 
expenses, necessarily incurred after his death, in his brrial and settling 
his estate. Such claims are not debts of the decedent within tlie mean- 
ing of the Act," although payable ort of his estate: Elbert's Estate, 3 
Pa. C.C.611. 

The testimony shows that within a short time after the decedent's 
death the widow paid the funeral expenses from her own funds. The 
effect of tb^ payment of the funeral expenses from the funds of the 
widow was to entitle her in equity to a cession of the rights of the 
^ileditor paid. 

Where an administratrix has piaid from her funds a debt of the de- 
cedent she may obtain an order of sale to repay to her the said debt: 
IXaughlin's Estate, 23 W. N! C. 544^ 

•■■ ' That the original creditor had b^n paid by the. administratrix does 
not deprive the latter of her right to call for re-payment; suc}\ pay- 
ment .entitles her to subrogation.' 

As |he right of subrogation proceeds upon the broad ground of 
equity and oenevplence, and req;qires neither contract nor privity to 
awake it to action as an equitable remedy it may be applied to every 
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case where one not a mere volunteer, discharges the debtor obligation 
for which alnother is, primarily, liable in person or estate. By the ap- 
{dicatton of her own projJer moneys in relief of the estate of her intes- 
tate, by payment of his debts Mris. Galboesch was entitled to be sub- 
stitated in place of the creditor whose claim, she had discharged. 

Whether there was sufficient personal estate to pay the claim is 
wholly immaterial in this proceeding. The claimant had the legal right 
to charg^e ,the rieal estate. The fund to be, resorted to for the ultimate 
payment of a daini is at all times under thes:ontrol of the court. 

The statutes regulating the sale of a decedent's real estate, do -not 
contemplate die exhaustion of the personal assets by the administratrix, 
before, she is at liberty to take any action for the sale pf real* estate. 

Practically, in this. <^tate, it could not make any difference, as the 
same persons would take the personalty, if there were any, as are en- 
titled to the proceeds of the realty, after payments of debts. 

At the time of petitioning the Orphans' Court for an order to sell 
real estate for the payment of debts, the administratrix "must exhibit a 
-true and perfect inventory and conscionaWe appraisement of all the 
personal estate whatever of the decedent." 

The inventory filed June 20, 1964, returned as follows, viz. : 
'* After a diligent search the two above-mentioned appraisers did not 
find any pergonal property which was of Leopold Galboesch." , 

An insufficient and intperfect scliedule and appraisement, accom- 
panying a petition of kn administratrix to the Orphans' Court, for an 
order to sell real estate for the payment of debts, is amendable. 

An inventory and appraisement, filed by an executor or adminis- 
trator,' is prima facie correct as to their amount and value, but may be 
rebutted by competent evidence: Stewart's Appeal, no Pa., 410. 

The Orphans' Court applies the equity rule that the averments in 
an answer are to be accepted as verity unless overcome by the testi- 
mony of two witnesses with corroborating circumstances : Krogman' s 
Estate, 34 W. N. C, 104. 

The uncontradicted testimony shows that the furniture belonged to 
Mrs. Galboesch, and that she was the beneficiary named in the policies, 
on the. life of the decedent, in the Mutual Life Insurance Company of 
Scranton and the Chicago Insurance Company. 
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M^re inadequacy *of price is not sirfficient ground for setting aside, 
an Orphans' Cowt sale ; but aliter, if any irregularity, hiisapprehensibn, 
or unfair practice be shown: Scott on Intestate Law, 619. 

The respondent's answer ayers that persona', notice 'was g^ven by 
letter to the heirs of the decedent, including the ,f)etitionei:., This, is not 
denied. Attached to the return of saJe \^ ^ copy of the hand bill de- 
scribing the premises, time and place -of saje^ and term$ gf sale ; and an 
affidavit that at least fivq, similar pnes had been posted upon the prem- 
^ises and the ^ most public places adjacent theretp. 

^ The )t^stin>0ny shows that repeated efforts had been made to sell 
tti^real estate. without success, before obtaining the order to sell for 
paymenft'pf debts* 

From a careful consideration of the testimony, we are of the opin- 
ion, that there was no greater value in the property than the price at 
which it was bid off, on July 25th, 1905. 

To set aside this sale, would, under the testimony, be taking fr^m 
the purchaser that which in justice belongs to him. 

In our opinion, sufficient cause does not appear to watraftit us in 
vacating the order eofifirmingf, or setting aside, the sale. 

Now February 5th, 1906, rule is discharged. 

It was further urged that the act of 1905 was uncQnstitutionai, be- 
cause it distinguished betiJveen parties, giving to the deferidant a right 
of appeal that was not secured to the comimonwealth. We cannot ftCr- 
cede to this. In the considefatton of the proposition it is well to bear 
in' mind that the- said act distinguishes between a conviction. where 
commonwealth is a prosecutor, and judgment in a suit for a penalty. 
It 'is^not unconstitutional and never has been so held, to provide for a 
method of appeal for the defendant, without at the same time making a 
provision for the commonwealth. It is true the article; of the constitu- 
tion providing for appeals in all cases of summary conviction embraces 
both parties in its provisions ; but the act of 1905, does not in any sen$e 
deny the right of the commonwealth to appeal, it simply omits to pro- 
vide a method whereby the same can be done. This does not pi:event 
the commonwealth from taking an appeal. "It would be very strange 
if the commonwealth, might not appeal to her own tribunals for justice 
without the .consent of certain particular officers." Com. vs. Caj^, 48 
Pa. 53; Com. vs. Sober, 15 Pa. Superior Ct. s^o. • 
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■And asjenforcing this ppsitiojiit .wijl; appear frpm careful .reading 
relative .to the necogBizance,, that the legislative bv the act of igQS 
practically gave the defendant in a case of summary conviction., the 
fight every, defendant has ..when charged before, a justice of the peace, 
with; a misdemeanor; namely that of. giving baiLior appearance and 
trial in the court of quarter sessions of the peac^. The s?ii!J.act.readsi.a& 
follows: ''Upon entering. into good and. sufficient r^pgnizance with. 
oa6 or oKjre sureties to answer said complaint on a charge of nrisde- 
,mea(nor before ^id-court." The commonwealth can no rn^re object to 
this right, given th^ defendant, than |t can to the right of appeal, guar- 
anteedvto him. when he is charged with a jtxiisdemeanor,^ nor does the 
fact that the adt prescribing the punishment, provides for. qne-half the 

* 'wit. 

fine to: be paidivto the informer,. malcQ any difference in. the rule. The 
informer has no such r^ht otr interest as would pern|it of hi^ jabjecting 
toitbe- method- of procedure as. provide for; by the legislaturp^^ 051. t3^ 
gr«3nd that.it was; unconstitutional) As we view the ,m;atte;'^ t}?§;r^; i^ 
now, substantially, .little differ^nce.in thf method of proceduf e^ whe^reby 
a case niay finally be brought into the court of quarter /Sessiori'S'i Of tf^ 
peaGe,..either as a nrisdemeapor from its inception, or a case;|^ s^ni^ary 
conviction, which' before finally reaching the court of q.uaiJei?<sf;e^ioafe^- 
becomes>'by provisions; of the legislature, a misdemeanor. 
■^ IH'this particular, reference is made. to acts of assembly like; these :- 
Act'otijnne. II, 1879, JP*- L. 154, Sec. 3, whereija it is prpvided) tijal; Vit/ 
shall. n6t be lawful -for.anyj person or persons to fish with ,aijy i^nd of; 
net.or seines, etc., within; one-quarter of a mile .of. thcColumbiia^idani;; 
* *^ -^.' .and any person or persons so offending sfcall be guiljEyvPfcia 
misdemeanorv and on conviction thereof . shall be-sentencedv^o pay ji 
fii^c not exceeding .$560.00, one-half to the informer." Als^vaiet af. 
April :28, 1873, P- L. 886, Sec. 4,. "It. shall. not be lawful to fishvwitfe 
nets or other method of entrapping.^ fish, .except .with hook arid /li^ef 
within half a mile of ^any part of any dam or a chute, * * * and anjf 
person.or persons so offending shall be guilty of, a misdemeanor/*. Atid- 
sinulat provisions in the act of >Mayj29, 1901, P. L. ^02, and act of vMay 
29,. jgoi, P. L.. 355, and other acts of like tenor. 

It i&jUnnecessary to more than state that in each of these cases -the 
defendant charged with the misdemeanor, would have the right to de- 
niand a hearing or waive the same, and in either case, the privilege ot 
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giving Bis recognizance for Ms itppeairance itnd' trial -ill the co^ of 
quarter sessions of the peace of the/Cdanty in whidi the act Wias ccm- 
Yiicittbd. 

In compaH^bn n^t^ tiiese acts atnd die nioiiiiler of prdcedtire therein 
prbVidfed for; What is tiiere unconstitutional about thi niethod bf prp- 
cedui^ )as enacted in the act of 1^5^ where; ili^t^d of in so many 
words, niaking all tasie^ of ^ttoniarf conviction, nusdeineiunors, it sim- 
^y gives to the defendant a choice bf accepting the jtic^fnient of the 
;Justtce ot th6 peace or of considering the offense didrged -atsbeihga 
MikdeMeiuior, and giving his retogniizance for his appearance and trial 
ill flie court of Quarter se^ibns of the peace of tiie county in Which the 
^eged offtese Was committed. 

ItisJitimiaterial as to the tnerits of the question, whether the leg- 
islature denominated' it a miisdemeanoi- 'or an appeal. The' intention t)f 
the act was to give every defehdant convicted ill an action of ^mmary 
conviction/ the right of trial in the court of quarter sessitos of thp 
pedce, las of cotCrse, and not simply when allowed by the appellate court 
It haa this power. 

iPhe action of the legislature, gtanting the right of apptel Was 
wise on its pa^, iii view of recent legislation,' raising so many cases 
wherein persons can be arrested and summarily convicted before a 
magistrate or Justice of the peace and be punishi^d with severity, and 
without thc'riglit of trial by jury. The correctness of the Supfiime 
Court in* its position, with reference to the constitutionality of thf! ifcts 
I>rc»viding for summary cbnviction and puniishment theretmder, is riot 
qutetibned; but When it becomes apparent that the great tendency to 
eiitafge the jurisdiction of magistrates and justices of the [^eace ptits 
the liberty of individuals in jeopardy, it must be admitted that the kg- 
i^Iature was acting with wisdom and within its preipogatives 
when it enacted a law that secured the right of trial by jury in 
this class of cases, and in this connection, attention is called to 
some of the provisions in certain acts of assembly wherein summary 
cohviction is* provided for, viz: Section 9, of Act of May 29, 1901, P. 
L. 302 provides, that upon conviction of offense charged, defendant 
ishall pay a fine pf $100.00 and undergo imprisonment in the county 
jail for three months. Sec. 26 of the same act makes the penalty a 
fine of $100.06 and ih^risonment for six months. Section 35 provides 
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for a fine xrf not less than $1,99.00, or to be imprisoned. in tlie coiant^ 
jail for three months at the discretion of the magistrate. Section 8 6f 
the act, of May 29, 1901, P. L. 335 provides for a penalty of $100.00 
and imprisonment for three months. 

All of the above named offenses providfB.for trial before a magis- 
trjite or justice of the peace, and gives to hii?^,th^ power or right to 
sentence in case of conviction-. These cases cert?iinjy do not fall within 
th^e term tiised by Chief Justice Paxson in Com. vs. Waldman, 140. Pa. 
89, namely, "case of a petty sumimaiy convict^." They are infringe- 
ments upon the liberty Of the citizens to such an extent as ought to en- 
title him to right of trial by jury. The legislature cannot individuiite. 
It may be unfortunate that in the class of jcases of summary conviction, 
some given the right of appeal and trial, in tjxe auarter sessions are of a 
petty nature, and ought to be decided before a magistrate, or justice 
of the peace, but it would be much more unfortunate to permit the 
liberties of our citizens to be placed in the hands of magistrates or jus- 
tices of the peace, and restricted to such an extent as would take from 
them the right of trial by jury. 

We are unable to adopt any course of reasoning which would war- 
rant the conclusion that it was the intention of the iramers of the con- 
stitution to deprive the legislature from) granting a right of appeal which . 
woyld practically amount to the right of trial by jury. 

And now, January 29, 1906, for the reasons above stated, tiie rule 
to show cause why the appeal in the above case should not be quashed 
is discharged. 



The exemption from execution of the proceeds of in^ur^nce poli- 
cies is held, in Holmes vs. Marshall (Cal.) 69 L. R. A. 67, not to.be 
limited to claims against the insured, but to extend to those against the 
beneficiary, under a statute providing that all moneys, benefits, privil- 
eges, or immunities growing out of life insurance are exempt from 
execution. 



Cash dividends upon corporate stock are held, in Smith vs. Dana 
Conn.) 69 L. R. A. 76, to belong to the life tenants, notwithstanding 
they were derived from the sale of permanent property in which profits 
had been invested. 
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In the Court of Comnwn Pleas of Lackawanna County, No. J5p, May 

Term, 1905. 

RULE TO SHOW CAUSE WHY APPEAL SHAl,L NOT BE 

STRICKEN OFF 
George Grassa, et aL, tfs, George W Weilmid, 

Where a defen4ant falls to take an appeal until more than twenty days after 
Judsrment Is rendered against him, unless he shows he was misled to 
his prejudice by something said or done either by the justice or the 
adverse party, and said appeal in eptered nunc pro tunc, the Court, oh 
a .rule to strike off the same, will make the rule absolute. 

Mfi George S. Horn, for plaintiff. 

'f Mr: Charles E. Olver, for defendant. 

Opinion by Newcomb, A. L. J., March 5, 1906. 

This, appeal was taken April 7th from a jiidgirient rendered March 
lOth, bein^ eight days after the time allowed by law had expired. Dur- 
irig* the twenty days next after tlie date of judgment the defendant made 
two ineffectual efforts to find the justice in order to take an appeal. In 
addition to that he tried to make an appointment with the justice by 
telephone, but failed because the latter was atsent from his office, and 
his whereabouts could not be ascertained by his constable who answered 
the message. Abotit that time, and within three or torr days of the 
expiration of the ty/enty days, the defendant was called away from 
home and the time expired while he was absent from the state. 

Upon these facts, but against the objection of the plaintiff, he 
seeks to have his appeal made good. 

Just what was the form of the rule cannot now be stkted with 
certiinty. The files are missing and the continuance docket entries are 
indefinite and ambiguous. The case was put on the list and argued as 
a motion for leave to file an appeal nunc pro tunc, but as of what date 
does not appear.. The proper practice would have been to file the appeal 
when taken. The plaintiff could have moved then to strike it oflF for 
the apparent irregularity in respect to the time when it was taken. 
There was no failure to file the transciript before the next return day, 
arid that would be the irregularity to which a motion for leave t6 file 
nunc pro tunc \s appropriate. Inasmuch as the continuance docket en- 
tries are not inconsistent with- the conclusion that the transcript was 
filed as an appeal we shall treat the case as a rule to strike it off. 
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While there is a sense of vexation and hardship where repeated 
efforts to take an appeal have failed because on those occasions the 
magistrate was not found at his office, yet to sustain this appeal we 
would have to go farther than either the express authority or doctrine 
of any of the adjudicated cases warrants. 

It is not alleged that the defendant was misled to his prejudice by 
anything said or done either by the justice or the adverse party. Other 
than the instances where relief is granted on those grounds the principle 
upon which all the cases rest is that the right of appeal and trial by jury 
is so far favored by the policy cf the law that a party will not be suf- 
fered to be deprived of it where, without fault (Dr laches on his own 
part, he lias done all that he reasonably could do to get an appeal 
within the time prescribed by the s^tute. The tacts upon which the 
defendant relies here fall short of that mark* . W^hen he found it neces- 
sary to go out of town he could have authorized some one to take the 
appeal for him in his absence. Had he done that, and upon proper 
effort the agent had failed to get the appeal, a different case would have 
bee;n presented. Neglecting to do that, the defendant omitted that 
which he was reasonably bound to do under the circumstances, and is 
according to the authorities decisive against him. 

The nile to strike off the appeal is made absolute. 



, A plea of guilty of theft, to commit which a burglary is alleged to 
.have been connmitted, is held, in Beason vs;, State (Tex. Crim. App.) 69 
L. R. A. 193, not to relieve the court of th6 necessity of instructing the 
jury as to the law governing convictions on circumstantial evidence, 
where the fact of burglary itself depends on circumsta'ntial evidence. 
An elaborate note to this case reviews all the other authorities on neces- 
sity of instruction' as to law on circumstantial evidence. 



An agent authorized to issue policies is held, in Richard vs. Spring- 
field F. & M. Ins. Co. (La.) 69 L. R. A. 278, to bind the company by 
all waivers, representations, or other acts within the scope or require- 
ments of his business, unless the insured has notice of the limitation 
of his power. 
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In the Court of Common Picas of Lucerne County, No. 412, December 

Term, 1904. 

MANDAMUS. 

DEMURRER TO RETURN. 

Berths fs. Tlie Laurel Run Turnpike Company. 

A petition for a writ of mandamus commanding a turnpike company to allow 
the petitioner, while operating and using his automobile, the right and 
privilege of passing over and upon its turnpike road, upon his paying: 
the tolls established by law for the passage of vehicles of similar weight 
and width of tires over turnpike roads of this Commonwealth, must 
aver that the petitioner has complied with all the requirements of the 
Act of April 23, 1903, P. L. 268. 

A turnpike company has an undoubted right, in the exercise of a sound dis- 
cretion, to prevent such use of its road as would make it dangerous to 
the general public. 

Mr. O. H. Dilley, for plaintiff. 

]\fessrs.<ieorge R. Bedford and H. A. Fuller, for defendant. 

Opinion by Wheaton, J., May 8, 1905, 

The alternative writ issued November 7, 1904. It was returnable 
November 19, 1904. To this a return was made and filed November 
19, 1904, and an amended return made by agreement of counsel was 
filed December 13, 1904. Plaintiff filed a general demrrrtr on the last 
mentioned date. 

The effort is to secure a writ of peremptory mandamus, command- 
ing the defendant to allow the petitioner, while operating and using his 
automobile, the right and privilege of passing over and upon its turn- 
pike road, upon his pa\ing the tolls established by law for th^ passage 
of vehicles of similar weight and width of tires over turnpike roads of 
this Commonwealth. 

The Act of April 22t, 1903, P. L. 268, expressly forbids the use or 
operation of motor vehicles upon the piiblic highways in the Common^ 
wealth, unless certain requirements of the act are complied with. 
Among the requireirents essential to the right to use or operate such 
vehicles on the highways, are (1) the issuance of a certificate; (2) the 
posting of the same in the motor vehicle; (3) the posting of the regis- 
try number uj^on the back of said vehicle in a conspicuous place; (4) 
equipment with brakes; (5) equipment with signal device, and (6) 
carriage, of license. Violation of any of these provisions of the act is 
made a misdemeanor. 
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The petition in the cas>e at bar fails to aver compliance by the peti- 
tioner with any of the above enumerated provisions. Alleging his 
specific right, it was the duty of the petitioner to aver every element 
requisite to establish it. The failure in this respect would, of itself, pre- 
vent the issuing of a peremptory writ. In addition to this, however, 
plaintiff, by his demurrer, has admitted the truth of certain allegations 
made by defendant in its return, which is fatal to the relief which he 
seeks. 

He admits (i) that auton:obiles, by reason of their size, great 
speed, rivaling the velocity of railroad trains, and alarming noise, are 
extremely dangerous to the traveling public, and their use on public 
highways rs fraught with great danger to travelers who drive horses ;. 
(2) that the said turnpike was designed and coiistructed expressly for 
the convenience and pleasure of people in driving with horses over the 
same, and by reason of its grades, high embankments and numerous 
curves, the passage of automobiles over, the same would be such a men- 
ace as to exclude vehicles drawn by horses and give to automobiles a 
complete monopoly of its use ; (3) that safety to the general public per- 
emptorily demands the exclusion of automobiles from the turnpike, and ' 
for this reason passage thereof over the san:e is refused ; (4) that no 
possible toll for automobiles over. turnpikes would be adaptable by rea- 
son of their character. 

The managers of highways, owned by private corporations! have 
an imdoubted right, in the exercise of a sound discretion, to prevent 
such use of the highway a"s will make it dangerous to the general pub- 
lic. Unless forbidden by legislative enactment, as in the case of 
bicycles, etc., enumerated in the Act of April 23, 1889, they may ex- 
clude from its highway a carriage or vehicle, the use of which is danger- 
ous, where the safety of the general public demands such exclusion. 
The legislature has not seen fit to control the. exercise of this discretion 
as to motor vehicles or automobiles. 

By the admissions of plaintiff in this case, the use of such vehicles 
is fraught with ''extreme danger to the traveling public," and 'Vith 
great danger to travelers who drive horses," and this applies particu- 
larly, for reasons stated in the return, to tl:e highways in .question. By 
the further admissions of plaintiff, "safety to the general public per- 
emptorily demands the exclusion of automobiles from the turnpike," 
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and this is the reason why their passage over the same has not been 
l)ermitted. In view of these facts, thus established, the discretion of 
defendant has been lawfully and wisely exercised. In addition to this, 
it is conceded by plaintiff that he has no right to go upon defendant's 
turnpike, except upon the payment of toll. 

There is no rate of toll for automibles fixed by statute, nor does 

any appear to have been established by rule or regulation of the turn- 
pike company. The plaintiff admits "that no possible toll for automo- 
biles over turnpikes would be adequate, by reason of their character." 
May the court compel the defendant to accept an admittedly inadequate 
toll ? If not, how can the court comply with plaintiff's prayer and fix 
the amount of toll which he must pay ? Without an order that plaintiff 
pay toll, how can the court peremptorily command that he be permitted 
to use the highway in the manner which he desires ? The questions 
suggest their own answers. Upon the case as presented, the plaintiff 
has failed to show a right to a peremptory writ. 

The demurrer is overruled, and the prayer for a peremptory writ 
IS refused. 

NoTiv.^— The principle of this decision is not affected by the Act 
of April 19, 1905, P. Iv. 217. 



Giving a note for interest upon a larger note already barred by the 
statute of limitations, which docs not in any way refer to the earlier 
note, is held, in Kleis vs. McGrath (Iowa) 69 L<. R. A. 260, not to re- 
vive it under a statute providing that causes of action founded on con- 
tract are revived l)y an admission in writing, signed by the party to be 
charged, that the debt is unpaid, or by a like new promise to pay the 
same. 



The publication of the picture of 'a person without his consent, as 
part of an advertisement, for the purpose of exploiting the publisher's 
business, is held, in Pavesich vs. New England Life Ins. Co.- (Ga.) 
Tk) L. R. a. ioIj to be a violation of the right of privacy of the* person 
'whose picture is reproduced, and to entitle him to recoyer without 
proof of special damages. 
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In the Court of Conmion Picas of Lucerne County, No, ^4, May Term, 

1900, 

MOriOX FOR ARREST OF JUDGMENT AND FOR A NEW 

TRIAL. 
Searles vs. Rh-oads. 

In an action against a husband and wife for necessaries furnished the wife, 
there can be two verdicts; one against the husband, and the other in 
favor of the wife. 

Messrs. J. R. Scouton and Q. A. Gates, for plaintiff. 
Messrs. J. F. O'Neill and D. L. O'Neill, for defendant. 
Opinion by Halsey, J., January 3, 1905. 

This was an action instituted by the plaintiff for the niaintenance 
and support of the defendant's wife and minor child. During all of the 
time that this alleged contract relation existed," th^ defendant resided in 
the Stat/e of Florida and in the Republic of Mexico. 

The defendant alleges that the court erred in not instrticting the 
jury that the claim of the plaintiff was barred by the statute of limita- 
tions. The fact is undisputed that the defendant was at no time within 
the State of Pennsylvania or the State of Delaware between the date of 
the conclusion of the alleged contract relation and the date of bringing 
this suit. He was, therefore, not entitled to his plea, that the claim of 
the plaintiff had been barred by the statute of limitations. 

The action was originally brought by the plaintiff against Charles 
D. Rhoads for money laid out and expended by the plaintiff for neces- 
saries for the wife and child of the defendant. 

On October 3, 1903, the plaintiff, Frank C. Searle, obtained a rule 
to show cause why the nam6 of the defendant should not be amended 
by adding the name of Bertha E. Rhoads as a party. defendant, this 
upon an allegation that the debt for which suit was brought was for 
necessaries fof the maintenance of the family of Mr. and Mrs.. Charles 
D. Rhoads, and the same having been furnished at the instance of Mrs. 
Rhoads, wife of Charles D. Rhoads, and her name having been through 
mistake omitted as a party defendant in* the case. Subsequently thereto, 
by consent of the plaintiff and the -.wife, Bertha E; Rhoads, the said 
rule was made absolute. / 
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At the trial, the evidence was conclusive that if the necessaries 

• • •^ 

wer^e supplied to the wife of the said defendant for her maintenance arid 
that of her child, it was upon the specific contract of the- husband atid 
not upon any contract relation entered into by the wife. The jury were 
given binding instriictions that there could be no recovery in the action 
against the wife; that if the testimony of the plaintiff was true, then 
^ there could be a recovery for whatever sum they found he had expend- 
ed in fulfillment of such contract relation* The jury returned a ver- 
dict in favor of' the wife, Bertha E. Rhoads, and against Charles D. 
Rhoads, for the amount of the plaintiflf's claim. 

The defendant contends that there cannot be two verdicts. The 
plaintiflf contends that there can be a finding by the jury in an action 
of this nature in favor of the wife and against the husband. For this 
reason, the defendant bases his motion for a new trial and arrest of 
judgment. 

In an action of this kind it has been held: First, in the case of 
.Murray vs. Keyes, 35 Pa. 384: "Looking at th^ substance.of a very 
informal proceeding, we consider it of no importance that the jury was 
sworn as to both husband and wife and two verdicts taken, one against 
the husband and the other for the wife." Second : Lippincott vs. Hop- 
kins, 57 Pa. 328 : Mrs. Lippincott's counsel asked the court to charge, 
in her second request, that a separate recovery cannot be had against a 
married woman who is joined in the action with her husband ; and in 
the fourth request, that the pleadings in this case show that the de- 
fendants are husband and wife, and as there is no issue joined as to 
him, there cannot be a separate verdict against the wife. The court 
declined to charge as requested; the judgment was affirmed. Third: 
In thfe case of Roll Vs. Davidson, 165 Pa. 392,, it is held that where a 
suit has been brought against husband and wife before a justice of the 
peace for necessaries, and the judgment against the wife had been er- 
roneously reversed by the Common Pleas, but the judgment against the 
husband sustained, the plaintiff may subsequently bring an action 
against the wife alone. 

We must conclude that the cases cited sustained the position taken 
in the trial of the case, that the verdict of the jury was formally cor- 
rect in the practice applicable to cases of this kind. 

Motions denied. 
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In- the Court of Quarter Sessiotis of Philadelphia County, No. i: Janu- 
ary Sessions, ipo6. 

MOTION TO VACATE ORDER FOR SUPPORT. 

' Commonwealth vs. Neese. 

A brother is not liable under, the laws of Pennsylvania for the support of aft 
indigent, insane sister. Neither the Act of April 8, 1861,. Sec. 4, P. L. 
• 248, nor that of June 13, 1836, Sec. 28, P. L. 539, imposes such liability 
on him. 

Mr. Ziba T. Moore, for petitioner. 

Messrs. William T. Connor and John L. Kinsey, for Bureau of 
Charities. : 

Opinion by Barrett, J., January 29, 1906. 

On M^rch 31, i898rMary Neese, a sister of the defendant, Adam 
J;- Neese, was' committed to the State Hospital for the Insane at Norris- 
town, Pennsylvania, where she is still confined] 

On November 14, 1905, upon the petition' of Thomas F. Connell, 
on behalf of the Department of Public Health and Charities of the City 
of Philadelphia, an order was made upon Adam J. Neese for the sup- 
port of his sister, the said lunatic, directirfg and requiring him to pay 
to the Department of Public Health and Charities of the said city the 
Slim of $1^75 per week. , 

Adam J. Neese, the defendant, now moves the court to vacate the 
order against him for the support of his insane sister, alleging the 
order was improvidently made, as under the law he is without liability; 
Defendant's iniafcility to pay the order or any other irregularity in its 
making is not alleged. The facts are admitted and they raise but a 
single question, viz. : Is a brother liable under the laws of the State of 
Pennsylvania for the support of an indigent, insane lister? 

It is not. denied -that there exists the same liability upon relatives 
for the support of their indigent insane relatives as there is on them 
for the support of their poor and destitute relatives who are not insane, 
as the Act of April 8, 1861, Sec. 4, P. L. 248, provides : * * * "The 
overseers •of the p.oor of the township shall have remedy over against 
the property of the pauper or against any relative, required by la^y to 
maintain him or her, to the extent of their'liability under the poor laws." 

Blackstone says (Sharswood^s Edition), Book i, chap. 9, page 
359 • !*The poor pf England, to the time of Henry .VIII., subsisted en- 
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tirely upon private benevolence, and thie charity of well disposed Chris- 
tians. ; For, although it appears by the mirror, that by the Coninion 
Law the poor were to be sustained by parsons, rectors of the Cliurch, 
and the parishioners, so that none of them die from default of susten- 
ance; dnd though by the Statutes, 12 Rich. II., c. 7 and 19 Henry V^IL, 
c. 12, the poor are directed to abide in the cities and towns wherein they 
were born, or such wherein they had dwelt for three years (which 
seemed to be the first rudiments of parish settlements), yet till the 
Statute 27 Henry VHL, c. 55, I find no compulsory method chalked out 
for this purpose, but the poor seem to have been left to such relief as 
the humanity of their neighbors would afford them." 

So that at common law there was no positive obligation on sliiv 
relative for the support of his poor relations, and no way prescribed 
for their maintenance, except, of course, the liability of a parent for 
necessaries for miiior children and that of a husbanjl for necessaries 
for his wife : 22 Am. & Eng. Ency., 1015. 

The first statute making relatives liable for the support of their 
poor relations, was the Statute of 43 Eliz., ch. 2, English Statute at 
Large, 703. 

l]y section 7 of *hat statute, it was provided : "That the father and 
grandfather, and the mother and grandmother, and the children of 
every poor old blind,, lame and impotent person, or other, poor person 
not able to work, being of sufficient ability, sliall, at their own charges, 
relieve and maintain every such poor person in that inanner, and ac- 
cording to that rate by the justices of Peace of the County where such 
sufficient persons dwell, or the greater number of them, at their General 
Quarter Sessions, shall be assessed, upon pain that everyone of them 
shall forfeit twenty shillings for every month whicl;i tliey shall fail 
therein." 

This statute enumerates all the relatives liable for support in Eng- 
land. 

This question was before the court in Rex. vs. Smith, 2 C. & P. 
449. 

There was an indictment for assault on George Smith, a brother 
of the defendants. The counsel for the prosecution ^stated he was not 
prepared to "prove an assault by beating, but contended that there was 
a duty on the defendants to provide for the support and subsistences of 
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their brother, and they having neglected that duty, and the brother 
having suffered as a result of such neglect, the defendants were liable 
for an assault. 

Burroughs, J., in directing a verdict of acquittal, said that there 
was no such duty as the prosecution contended for, a duty to suppbrt 
and maintain a brother. 

There being no common law Jiability, we must turn to our own 
statute of June 13, 1836, Sec. 28, P. L. 539, evidently founded upon the 
Statute of Elizabeth, which provides: 'The father and grandfather, 
and the tnotber and grandmother, and the children and grandchildren 
of every poor person not able to work shall, at their own charge, being 
of sufficient ability, relieve and maintain such poor person at such rate 
as the Court of Quarter Sessions of the county where such poor person 
resides shall order and direct, on pain of forfeiting a sum not exceed- 
ing $20 for every month they shall fail therein, which shall be levied 
by the process of the said court, and applied to the relief and mainten- 
ance of such poor person." 

This act was lately before us in the case of Cominonwealt vs. Ul- 
rich, 14 District Reps. 713, and the history of the act is there given with 
its amendments and modifications, so it is unnecessary to repeat it. A 
brother is not the father, grandfather mother, grandmother, child or 
grandchildren, who are the only persons mentioned in the act. Our 
conclusion is, only those relatives specifically named in the act are liable 
for the support of their poor relations. A brother is not so named, and 
until the legislature does so, we are obliged to hold he is without lia- 
bility for the support of his insane sister. 

Although, as was argued by the Assistant City Solicitor for the 
Commonwealth, there should exist a moral obligation on the part of a 
brother who is in good circumstances to willingly contribute $1.75 per 
week for the support of a sister or brother who is less fortunate and 
who is indigent and insane, yet when he does not recognize this moral 
obligation but prefers to have his sister maintained as a pauper by the 
taxpayers of the county, the court is unfortunately without power to 
enforce it as a moral obligation. The court can only enforce legal obli- 
gations. The pra>-er of the petition is granted, the order heretofore 
made directing defendant, Adaln J. Neese, to' pay $1.75 per week for 
the support of his sister is vacated and rescinded, and the petition of 
Thomas F. Coniiell for such order is dismissed. ■ ' 
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In the Orphans' Court of Philadelphia County, No. 215, January Term, 

1886, 

PETITION AND ANSWER. 
Elton's Estate. 

A petition for the removal of a trustee must embrace all the parties in 
interest, and where one of three cestuis que trust directs her petition 
for removal to the trustee only and fails to bring in the other cestuis 
que trust, the petition will be dismissed, without prejudice, however, 
leave being given to amend. 

Mr. G. S. Graham, for petitioner. 

Messrs. Robert J. Savidge and Joseph Savidge, for respondent. 

Opinion by Dallett, J., January 20, 1906. 

The;^petitioner asks the removal of the respondent, trustee under 
the .will of her father, alleging that as trustee he is managing the tru.st 
estate in his own interest and regardless of the interests of th^ cestuis 
que trust. The respondent denies all averments of mismanagement or 
use of the trust estate for his personal benefit. 

By his will the testator, who died December 29, 1884, directed that 
his estate should be divided into equal shares (except that one. of them 
shbiild be charged with certain expenses), and allotted one to each of 
his four daughters, which sharesshould be held in trust by his son-in- 
law, his executor, for the sole and separate use of his daughters, they 
to receive the. income for their lives with power of appointment by will, 
and in thq event of a failure to exercise the power, then to their chil- 
dren or the issue of deceased children, or, there being no child or issue, 
to'testfor's surviving daughters upon the same trusts, etc. All tjie 
daughters survived the testator. 

The petition was filed by one of them and the citc^tion directed to 
the respondent only. Another daughter has died since the filing of th^ 
petition, leaving no child or issue and without having exercised th^ 
power of appointment, and her share is now held for the survivitig 
daughters. 

The general rule of equity practice is that all persons materially 
interested in the subject-matter, or who will be affected by the decree 
prayed for, must be made parties to the proceeding: Story on Equity 
Pleading,. Sec. 72; i Beach on Modem Equity Practice, Sec. 54; Cal- 
vert on Parties, II and 218; Delbert's Appeal, No. 3, 4 W. N. C. 294; 
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•Ford vs. Terry et al., 17 Phila. 279; Lance's Appeal, 113 Pa. 469. This 
i*ule has not been adhered to in this case. 

At the titne of the filing of her petition, the petitioner was entitled 
= to the income from one of the four shares; her interest has been in- 
creased by the addition of her third of the share of her deceased sister, 
but the two remaining sisters are now entitled to the income derived 
' from the remaining two-thirds of the estate, and they have not been 
madeparties. ^ 

The petition sis presented for the removal of the trustee from his 
trusteeship of the whole estate must therefore be dismissed for want 
of necessary parties, without prejudice, however, leave being given to 
amend. 

We think it proper to add, without discussing the merits of the 
subject-matter, that inasmuch as it appears from the testimony that two 
of the sisters are satisfied with the present management of their inter- 
ests in the trust estate, and as the respondent has declared in. his answer 
that if the petitioner "desires the principal of said estate to be divided 
and allotted * * * and her share or portion of principal so allotted 
to be held by a trustee other than respondent, your respondent will as- 
sist in any proper and legal manner the accomplishment or fulfillment 
of such desire," we see no reason why under the provisions of the will, 
such a division should not be made and the share of the petitioner sep- 
arated and held by a new trustee to be appointed upon her petition, and 
the apparent wishes of all the parties in interest so complied with. 

In the Court of Common Pleas of Lackawanna County. 

DIVORCE. 
RULE FOR DECREE, 

William H. Bonna vs. Esther Bonna. 

Those Statutes which extend the jurisdiction of the courts of this state to 
causes of divorce occurring in foreign countries, do not in terms profess 
to give the courts power to acquire constructive jurisdiction of the 
person of a non-resident respondent who has never been domiciled in 
the state. 

Opinion by Newcomb, A. L. J., March 5, 1906. 

The cause of divorce alleged in this case is desertion. The evi- 
dence establishes a marriage in 1897 in Wales, where both parties were 
then domiciled. Shortly afterwards the husband came to this country 
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and took up his residence here, expecting to send for the wife later. 
In a few short months he did so, making all necessary provision to en- 
able her to join him. But this she refused, and the refusal has been 
persisted in ever since. He has continued to reside here and she has 
remained in Wales. The parties have never had a common domicile 
in this state, and there has been no personal service of process on the 
wife, nor voluntary appearance in the suit on her part. Under such 
circumstances this court has uniformly held that we are without per- 
sonal jurisdiction of the respondent. Those statutes which extend the 
jurisdiction of the courts of this stale to causes of divorce occurring in 
foreign countries do not in terms profess to give the courts power to 
acquire constructive jurisdiction of the person of a non-resident respon- 
dent who has never been domiciled in the state. Whether it would be 
competent for the legislature to do so need not be discussed. For if 
within its poiyer to confer such jurisdiction it must be done in express 
terms and not by mere implication. 

The respondent not being in court it follows that no decree can 
be made against her. The rule to show cause is, therefore, discharged, 
and the proceeding dismissed. 



In the Court of Common Fleas of Lackawanna County, No. 301, Sep- 

temper Term, 1^02, 

DEMURRER TO SCI. FA. 
City of Scranton vs. Edward M. Clark. 

There is no reason to convince a court that the sreneral act of 1891 repeals 
the 21st section of the act of 1889, relating to liens in cities of the third 
class, although some of the provisions of the former act are different. 

D. J. Davis, City Solicitor, for plaintiff. 

Mr. T. P.- Duffy for defendant. 

Opinion by Edwards, P. J., March, 1906. 

We are not disposed to question the rule of practice invoked by 
defendant's counsel, viz., that a material defect in a municipal lien can 
be taken advantage of by demurrer as well as by a motion to strike off 
the lien, even after a writ of scire facias has been issued, if the de- 
murrer is interposed before plea is entered; although, the practice in 
our court has been to remove to strike off the lien in such cases. The 
ground of defendant's demurrer is that the lien was filed three days too 
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late ; that is, the Hen was filed June 7, 1897, while the date of the as- 
sessment is given in the lien as December 4, 1896. Defendant's counsel 
takes it for granted that the lien was filed under the act of 1891. If 
this contention is incorrect the ground of demurrer fails. Why is not 
the lien go6d under the third class city act of 1889? We are of the 
opinion that the lien was filed under the act of 1889, which requires 
that the lien shall be filed within six months from the completion of the 
work. The lien states that "said work was fully completed within six 
months preceding' the date of this lien." We know of no reason to con- 
vince us that the general act of 1891 repeals the 21st section of the act 
of 1889 relating to liens in cities of the third class, although some of 
the provisions of the former act are different. For instance, the act of 
1891 provides that the lien shall date **from the time of the final con- 
firmation of the report * * * or a final decree of the court fixing 
said assessments," whereas the act of 1889 provides that the lien shall 
date from "the completion of the work." The act of 1891 has no re- 
pealing clause. 

We do not intend to deprive the defendant of the privilege of rais- 
ing this question at the trial of the case. The decision as to which act 
the lien is filed under should be made only after argument on both 
sides. The demurrer was. submitted without argument ; hence, we shall 
allow the defendant to raise this one question regardless of any plea 
he may file. 

The demurrer is overruled. 



In tlve Court of Common Pleas of Cumberland County, No. 155, Sep- 
tember Term, 1905, 

PETITION OF THE UNITED TELEPHONE AND TELE- 
GRAPH COMPANY POR CITATION ON THE 

BOROUGH OF CARLISLE, 
United Teleplwne and Telegraph Company's Petition. 

A license fee lmp9sed upon a telegraph or telephone company by a munici- 
pality in excess of that required for police supervision is unreasonable, 
and its collection cannot be enforced. 

The Act of April 17, 1905, P. L. 183, which authorizes the Court of Common 
Pleas for the proper county to determine the amount of annual license 
ffee to be paid to the municipality in order to properly compensate it 
for all necessary cost of the services performed in the Inspection and 
regulation of poles, wires, conduits, etc., does not abridge the police 
supervision by the municipality, but merely provides the means of as- 
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certaining the cost of such necessary supervision and regulation and 
fixing the amount thereof. 

As municipal corporations are not within art. 1. sec. 6, of the Constittttion, 
guaranteeing trial by Jury, the act does not offend against that section^ 

Circumstances considered under which a license fee of 75 cttntsa^pole Im- 
posed by ordinance was held excessive*, and the fee was fixed by the 
court at 10 cents for every pole ow-ned by the compajiy idredt^d in the 
borough. , 

Mr. S. B. Sadler and Hon. F. E. Beltzhoover, for petitioner. 

Messrs. J. E. Bamitz, A. R. Rupley and C. S. Brinton, for respon- 
dent. I 

Opinion by Sadler, P. J., November 17, 1905. 

The proceeding in this case has been instituted under the provisions 
of an Act of Assembly, approved April 17, 1905, P. L. 183, by which 
it is enacted that "Whenever any dispute shall arise between any town- 
ship, city, borough or other njunicipal corporation, and any tekgraph, 
telephone or light or power company, as to the amount of the license 
fee named in any ordinance for the inspection and regulation of the 
poles, wires, conduits or cables of the latter, that petition may be made 
by either party to the Court of Common Pleas of the county where the 
municipal corporation is situated, setting forth the nature and charac- 
ter of the dispute and requesting a determination of the same, where- 
upon a citation shall issue to the other party, and that, after the return- 
day fixed for answering the same, evidence shall be taken and the dis- 
pute decided in the way and manner provided by law for the hearing 
of cases in equity." 

By the third section of this act it is provided that "The said court, 
in its decision of said dispute, shall determine the amount of annual 
license fees which should be paid to the said municipal corporation, in 
order to properly compensate it for the necessary cost of the service 
performed, or to be performed by it, for the inspection and regulation 
of the poles, wires, conduits or cables of said telegraph, telephone, light 
and power company." 

And by the fifth section, that ",The amount of such annual license 
fees as determined by the final order of the court shall continue until 
altered by the court itself; but no application shall be made for that 
purpose oft.*ner than once in two years." 

This legislation was manifestly suggested and enacted by reason 
of the frequent contentions which had arisen between municipal cor- 
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porations, cities, bproughs and townships, and telegraph, telephone and 
electric light and power companies, in reference to license fees imposed 
oh poles and wires, and claimed to be r^uisite to reimburse the said 
municipal corporations for the outlays incurred by them in the inspec- 
tion a^d regulation of the same. 

There was no uniformity in these exactions, aiid the amounts in 
many cases ^ere in fact in excess of the outiay which the city, borough 
or township was put to by reason thereof, and it finally became evident 
to the courts that under the guise of fees for the proper inspection and 
regpuktion of the poles and wires to protect the life and property of the 
citizen j taxes were in fact imposed which were devoted to replenish 
the treasurifes of the corporation imposing them, or to provide for other 
mumcipal needs. 

Finally, in Postal Tel.-Cable Co. vs. Taylor, 192 U. S. 64, the Su- 
pi;em€ Court of the United States, Justice Peckham delivering the 
opin^QQi overruling the determination of the Supreme Court of Penn- 
sylvania, decided the groimds upon which this kind of a license or tax 
is: jiistifiabA^j and that "the same must be limited to an amount neces- 
sary to reimburse the borough for expenditures made iri the inspection 
and r^^latipn of the poles and such other expenses as it may be rea- 
sonably anticipated will have to be borne by it in connection therewith.^' 

"The liability to pay for injuries that might arise from the bad 
condition of the poles and wires, arising frorn the neglect of the com- 
pany to iiispeict and supervise the same, is not a liability which the 
. municip^ality is entitled to recover from th,e company in advance of its 
happening, but it is simply one of the reasons for an inspection by the 
borough, which shall be most carefully and Continuously, performed, in 
order that injuries may not arise from the neglect of such supervision." 

Any license fee, therefore, ordained by a municipality in excess of 
that required for police supervision is unreasonable, and its collection 
•cannot be enforced. The telegraph company in that case, like the peti- 
tioner in the present one, was engaged in interstate business. 

In the case of Lower Merion Township vs. Tel. Cable Co., 25 Pa. 
Superior Ct. 306, the' ruling of the Supreme Court of the United States 
was recognised and adopted, and so also in Norwood Borough vs. Tel. 
Co., 25, Pa. Superior Ct. 406. 

"The charge is not imposed in the exercise of the taxing power for 
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general revenue purposes, but in the, exercise of the police power to 
meet the expenses arising from the duty of municipal supervision:" 
Braddock Borough vs.- Tel. Co., 25 Pa. Superior Ct. 544. 

"The elements which enter into a license tax by a borough on tele- 
graph poles, and wires are the necessary or probable expenses incident 
to the issuing of the license, and the probable expenses of such inspec- 
tion, regulation and* police surveillance as municipal authorities may 
lawfully give to the erection and maintenance of the poles and wires :'■ 
Schellsburg vs. W. U. Tel. Co., 26 Pa. Superior Ct. 343. 

The Act of Assembly under which the proceeding has been insti- 
tuted is therefore, in effect, an embodiment of wbat the courts of last 
resort have adjudged to be the objects for which licenses may be or- 
dained and the limit of the same, and provides the machinery for deter- 
mining the amount thereof. 

The act does not, as was insisted upon at the argfument, abridgfe 
the police supervision b)* municipalities. It merely provides a means of 
ascertaining what is the cost of such necessary^ supervision and regula- 
tion of poles, wires, conduits and cables,* and for fixing the amount 
thereof. 

Nor is it in violation of art. i sec. 6, of the Constitution 6f the 
State. 

In Borough of Dunniore's Ap|>eal, 52 Pa. 374, in a contest as to 
the distribution of the indebtedness between a township and the bor- 
oughs erected out of it. Justice Woodward, in delivering the opinion of 
the Supreme Cyurt, said: "This legislation is unprecedented and per- 
haps severe, but it denies trial by jury only to municipal corporations, 
who, being creatures of the legislative power, are subject to the legisla- 
tive will in a manner and to an extent which citizens are not. The con- 
stitutional guarantees of the citizen were respected in giving him a 
right of appeal ; the municipal corporations having no such guarantees, 
the right of appeal was not given to them." 

• And in Simpson vs. Neill, 89 Pa. 183, in passing upon the Act of 
April 8, 1851, which conferred upon tlie Board of Port Wardens juris- 
diction oyer controversies in regard to wharfage in the City of Phila- 
delphia, the court said : "Aill the property on the river front of the city 
below low water mark of the river Delaware is held merely by license 
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from the Commonwealth, under and subject to such laws and restric- 
tions as the legislature has seen fit to enact." ^ 

From the evidence adduced before us, the following facts have 
been established and are found : That the United Telephone and Tele- 
graph' Company (formerly the Southern Penna. Tel. Co.) secured a 
franchise from the Borough of Carlisle, authorizing it to plant its poles 
and string its wires by an ordinance approved September 19, 1898; that 
it is engaged i^ interstate business ; that it has 397 poJes in the Borough 
of Carlisle, and that there is an aggregate number of 1979 poles planted 
within the corporate limits of the municipality ; that by an ordinance of 
sa;id borough J passed November 8, 1888, it was provided, that the erec- 
tion and planting of poles of telegraph and telephone lines shall be un- 
der the direction of the street committee ; that the said Borough of Car- 
lisle enacted an ordinance on November 25, 1902, by \yhich it is pro- 
vided that an annual license fee of 75 cents shall be imposed on aJl 
poles of telegraph, telephone, electric light and electric railway com- 
panies, now erected or hereinafter to be erected in said borough ; that 
the poles of the petitioning company are of wood, well jadapted for the 
\ purpose, and the lines of the company were built about six years ago, 
- iand are well constructed ; that not more than one complaint about the 
. same, of any kind, if any, has ever been made by the municipal author- 
ities to the conipany, and the character of this complaint was not 
shown; that lineifien go over portions of the line daily and cover the 
whole line, certainly, as often as four times a year, and that in so doing^ 
they. inspect arid exercise an oversight of the poles, cross-arms and 
wires,, and that a careful inspection of the whole line was made during 
the past sunimer, and also about eighteen months ago ; that no poles or 
cross-arni5 have ever fallen, nor has it appeared that any person in the 
Borough of Carlisle has ever suffered on account of an accident from 
defective poles, cross-arms or wires; that the uniform testimony of 
those who have such knowledge and experience as to be regarded as ex- 
perts, was that one inspection a year of the poles is sufficient, and we 
so find and determine ; the time required for making a proper inspec- 
tk>n of all the poles, according to the testimony of Mr. Ramsay, the' 
only competent expert called by the defendant, would be less than 
twenty- four days and the cost somewhat under $60, while George Eh- 
ler, who has iri pected five thousand poles in the City of Harrisburg, 
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annually, at the instance of the highway comnrissioner, for a number of 
years, stated that it required him thirty-two days and his charge to the 
dty for services was $80. The cost, therefore, of inspection, according 
to the testimony of Mr. Ramsay, would be about 3 cents for each pole, 
and according to the testimony of Ehler less than 2 cents. Other ex-' 
perts were of the opinion that the inspection could be made in much 
less time than that fixed by those above namefd; that the inspection 
made by the police of the borough was most cursory in character and 
not such as is required to determine whether poles are defective or not; 
no pointeci iron instrument was ever used by them to test the soundness 
or unsoundness of the .poles at the ground, where decay is to be appre- 
hended, and which all experts agjee it is necessary to use for that pur- 
pose, nor did it appear that any of them had ever mounted a pole to 
determine its condition at the top, or between that and the ground, or of 
the cross-arms; that no payment has ever been made by the borough 
treasturer for the inspection of poles. Indeed, we find that it has affirm- 
atively appeared that in fact no proper inspection of the poles cm the 
part of the bqrough authorities or their employes, by which they could 
determine whether they were safe or otherwise, was ever made. Again, 
the continuous attention, which the companies give to their lines, re- 
duces to a minimum the danger to be apprehended from neglect, in re- 
gard to their poles and lines of wire, While their self-interest gives a 
high degree of assurance that at no time will there be need of much at- 
tention to or supervision of them by the municipality. 

As a matter of law, we determine that the annual license fee of 75 
cents, imposed by the ordinance of November 25, 1902, is so much in 
excess of the necessary cost for a proper inspection and regulation of 
the poles', wires, cables and conduits of the petitioner, that the same is 
unreasonable and therefot-e void. 

While, under the evidence, it seemed that the cost 6f inspection 
has not exceeded 3 or 4 cents per pole, yet,- taking into consideration, 
however, the fact that there is a likelihopd that there will be an increase 
in the decay of the poles of the petitioner in the futifre on account of 
increased age, and that. a careful and possibly more frequent inspection 
will b^ required hereiafter than in the past, we have concluded that a 
license fee of, 10 cents will make liberal provision for the police inspec- 
tion and regulation required on part of the borough, and not be unduly 
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oppressive upon the corporation owning the poles, wires and cables, 
and have therefore concluded to fix the license fee to be paid by the 
petitioners at that sum. 

And now, November 17, 1905, 10 cents is fixed as the annual 
license fee to be collected by the Borough of Carlisle from the United 
Telephone and Telegraph Company for each and every one of its pbles 
located in the said municipality. 

Nor® — See W. Conshohocken Borough vs. Cpnshohocken Electric 
Light and Power Co., 29 Pa. Superior Ct 7. 



In the Court of Common Pleas of Dauphin County, No. 62, Jammry 

Term, ipo6, 

OBJECTIONS TO NOMINATION TAPER. 
Schaeffe/s Nomination, 

The Democratic party of the 23d Judicial district regularly nominated E. for 
judge. The Independent Democratic party of the same district nomi- 
nated S. by nomination papers. The former objected to tne use of the 
word "Democratic" by the latter in its political appellation. Held: 
That the objection was sustainable, but the nomination paper wa^^ de- 
fective only, and could be amended by eliminating the word "Demo- 
cratic." 

Mr. B. M. Nead, for objections. 

Messrs. W. B. Bechtel and Snodgrass & Snodgrass, contra. 

Certain qualified electors of the 23d judicial district, comprising 
the county of Berks, and members of the Democratic party which said 
party had duly nominated James N. Ermentrout for judge, fUed tflSjec- 
tions to the nomination paper of the Independent Democratic ^arty of 
Berks county which named D. Nicholas SchaeflFer for the sa'me office 
of judge. Among the objections was the following: "Third. The 
parties filing the same have no right to the use of the word Democratic, 
in the said name, and have no right to couple the word Democratic, 
with the word. Independent, as a party or political appellation." 

The attorney for the signers of the Independent Democratic party 
filed an answer contending that the objection pointed out an amendable 
irregularity, and asked leave to strike out the word Democratic in the 
political appellation. 

Thereupon, October 11, 1905, the Court, Weiss, P. J., allowed the 
amendment 
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In the Orphims^ Court of Philadelphia County, No. 22a, January Term, 

1904, 

CITATION TO GUARDIAN TO PAY ARREARAGES FOR 

SUPPORT AND EDUCATION. 

Ervien^s Estatf. 

A sruardian must not only ipreserve the property of his ward so. as to ensure 
a continued income therefrom, but must also provide for the needs- of- 
his ward durlngr minority, and if, for any reason, an order directinflr the 
ffuardlan to pay a sum certain perVeek for the support and education of 
the minor Is no longrer necessary or is for too great an amount, it is 
the guardian's duty to make proper application to the court to have it 
vacated or modified. Until he does so, however, it will be presumed 
necessary and proper knd mt|8t be complied with. 

Mr. H. L. Henderson, for petitioner. 
Mr. Maxwell Stevenson, for respondent. 
Opinion by Dallett, J., March 8, 1906. 

Without questioning the validity of the appointment of this guar- 
dian by the mothers will, which (as the minor's father is still living) 
we presume was under circumstances authorized by the Act of May 
25, 1887, P. L. 264, nor discussing in this proceeding the propriety of 
the order as made for. support and education, it nped only be said that 
the decree was dated January 30, 1904, and directed the payment to the 
petitioner of $2.50 per week for the support and education of the minor. 

It appears by the petition, sworn to October 3, 1905, that up to that 
date the respondent had paid but $130 on account of the order. It 
appears by the answer, sworn to December 2, 1905, that from June 15, 
1903* to November 29, 1905, he received $540, of which he has ex- 
pended, in addition to the $130 for support and education, $100 for a 
piano and $223.47 for taxes and repairs to the minor's real estate, leav- 
ing a balance in his hands of $86.53. He further avers that the tenant 
of the property has demanded that certain repairs and improvements 
be made (of which, he apparently approves), and that it is, conse- 
quently, impossible for him to comply with the order of the court. 

The order was not made for past maintenance, as appears to be 
assumed by the petitioner, but for $2.50 per week from the date the 
decree was entered ; the-balance in the hands of the guardian, therefore, 
if expended as directed, will be sufficient to pay the arrearages due to a 
date subsequent to the date of the filing of the petition. We think i^ 
should be so expended. 
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While it is undoubtedly the duty of a guardian to care tor the 
real estate of his ward and to make necessary and proper repairs to pre- 
serve the property and so ensure a continued income therefrom, he has 
another no less important but very necessary duty to perform — ^to pro- 
vide for the needs of his ward during minority : Stanton's Estate, 13 
Phila. 213. 

- If, for any reason, the order is no longer necessary or is for too 
great an amount, it is not only within the power, but it is the duty of 
the guardian to make proper application to the court to have it vacated 
or modified ; until he takes such action, we must presume it is necessary 
and proper : Norris' "Estate, 46 Legal Intell! 270. 
The praj-^r of the* petition is granted. 



In the Court of Common Pleas of Luzerne County, No. 2, December 

Term, 1905. 

DEMURRER TO BILL IN EQUITY, 
Shepard vs. Davidow. 

A lease for one year with a rigrlit to renew for three years is within the stat- 
ute of frauds, and authority to make it must be in writlngr. 

Messrs. J. O. Main and H. A. Fuller, for plaintiff. 
Mr. Q. A. Gates, for defendant. 
Opinion by Ferris, J., Nov. 20, 1905. 

The bill avers that by a written instrument dated January 25, 1904, 

» 

A. C Campbell as attorney for H. W. Palmer, thenowner of certain 
real estate, and having oral but no written authority so to do, leased 
the premises in question to the plaintiff for the term of two years from 
April I, 1904, with an agreement that the lease might be renewed for a 
further term of three years from April i, 1906, provided a lease be 
signed for the same on or before January i, 1906, that the premises 
have since been sold to the defendant subject to the plaintiff's rights' 
under this lease, that the plaintiff has notified the defendant of his de- 
sire to extend the term for three years from April i, 1906, and has pre- 
pared, signed and presented to the defendant a written lease to that ' 
effect, but that the latter refuses to so extend the tehn and sig^n the new 
lease as presented, and has given the plaintiff a notice to quit on April 
I, 1906. The prayers are for a decree compelling the defendant to 
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sign a new lease renewing the present (me (i) for three years (j) for 
two years, or (3) fer one year from A^ril i, 1906. 

The bill sets forth no ground for the relief sought by prayers (2) 
and (3). The agreement was for an extension for three years, and 
the Court cannot make a new contract for the parties. If die plaintiff 
is entitled to any extension at all it is for the addititmal terai agreed 
upon and no other. 

The case, however, falls directly within the statute of frauds. The 
lease with the proposed extension covered a. period of more than three 
years, and was made by an agent not ''thereunto lawfully authorized 
by writing." It therefore had the effect, so far at least as the agree- 
ment for the additional term is concerned, of a lease at will, and die 
lessor's grantee has given due notice of his intention to repossess the 
premises at tlie expiration of the current year, April i> 1906. 
'- The demurrer is therefore sustained. 



In the Orphans^ Court of Philadelphia County, No. 413, April Term, 

1904. 

PETITION FOR ORDER TO PAY. 

Sweeney's Estate. 

An accountant must present a set-off against the share of a distributee at 
the audit of his account, and, falling to do so, cannot deduct from the 
award made to the distributee in the schedule of distribution the 
Value of personal property alleged to be the property of the decedent 
and retained by the distributee. 

Mr. R. J. Wright, for petitioner. 

Mr. William H. Burnett, for respondent 

Opinion by Hanna, P. J., March 3, 1906. 

This is a petition for an order to pay an award. It is shown a 
schedule of distribution of the balance in the hands of the accountant 
was approved by the auditing judge and the sum mentioned in the peti- 
tion awarded to the petitioner. The administratrix now claims to 
deduct f roin the awaj^d the valde of a piano which she alleges was the 
property of the decedent, and is retained by the petitioner. Whether 
this be true or false is immaterial, and it is too late for the administra- 
trix to set off any such claim against an award and judgment of the 
court Her duty was to present the set-oft against the share of the 
petitioner at the audit of the account, when, if the claim be established. 
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aD the parties interested would be entitled to share in the addition to 
the balance of the estate. 

And prior to the filing of the account the accountant cotdd insist 
upon the delivery to her of the personal property which she alleges 
belonged to the decedent 

As the case is now presented, the answer must be overruled, the 
order to pay made absolute, and accountant directed to pay petitioner 
the amount of the awar^, with interest, within ten days from the date 
of this decree. 



In the Court of Common Pleas of Brie Couniy, No, 126, Pebruary 

Term, 1905, 

RULE TO SHOW CAUSE OF ACTION. 

Block vs. Brown. 

A rule on plaintiff in a forelgrn attachment to file his affidavit of cause of 
action cannot be maintained by defendant and garnishee after they 
have entered a general appearance. 

Mr. J. W. Sproul, for defendant and garnishee, and for the rule. 
Mr. W. Pitt GifFord, for plaintiff, and against the rule. 
Opinion by Walling, P. J., August 7, 1905. 

On January 12, 1905, a writ of foreign attachment was issued, in 
the above case, returnable to February Term, 1905, and on February 
16, 1905, a general appearance was entered both for the defendant and 
for the garnishee. 

On June 5, 1905, a motion was made on behalf of the defendant 
and garnishee for a rule on plaintiffs to file their cause of action on oath. 

Plaintiffs resist this rtile on the ground that such an application 
cannot be granted after the defendant is in court by a general ap- 
pearance. 

In our opinion, the plaintiffs' position is well taken. In section 64 
of the Act of June 13, 1836,. P. L. 568, i^is provided that "It shall be 
lawful for any defendant in an attachment, instead of giving bail or 
security, at his election, at any time before judgment obtained in the 
attachment, to cause an appearance to be entered for him, and to take 
defence to the action, in which case the action shall proceed as if com- 
menced by a summons ; but the attachment shall, nevertheless, continue 
tobind tfie estate or effects attached as in other cases^ unless judgment 
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be entered for the defendant in said attachment, and if judgment be 
rendered for the plaintiff, such judgment shall have the like force and 
effect as in case of an action commented by a summons." 

The object of the attachment is to compel the appearance of the 
defendant, and when he appears the case proceeds as if commenced 
by a summons. The general rule that all defects in the process, service, 
etc., are cured by a general appearance applies as well to a suit com- 
menced by a writ of foreign attachment as to other cases. Before a 
general appearance the defendant, or the garnishee, may move to quash 
the writ or have a rule on plaintiff to show his cause of action and why 
the writ should not be dissolved, but such right is waived by. appear- 
ance: Lansford Borough vs. Jones, 5 District Reps. 483, and cases 
there cited. 

And where the defendant has appeared, the garnishee is not ^en- 
titled to call on the plaintiff to show his cause of action : Sisk & Co. vs. 
Kenyon & Co., 2 Ches. Co. Reps. 422. 

And if, after the defendant's appearance, neither he nor the gar- 
nishee can call upon plaintiff to show his cause of action, we are unable 
to see upon what ground they may jointly do so: 

Such right is extended to the garnishee to protect the interests of 
the abseiit'defendant, but when the defendant is in court by. appearance, 
he can protect, his own interests. 

And now, August 7, 1905, the rule to show cause why a rule 
should not be granted on plaintiffs to show their cause of action is dis- 
charged. 



Failure to anticipate the presence of a man on his hands and knees 
on the track in front of an electric car on a dark night, and to run the 
car so as to provide for that contingency, is held in Vizacchero vs. 
Rhode Island Co. (R. I.) 69 L. R. A. 188, not to be negligence on the 
part of the motorman. 

The mayor and chief of police of a city are held, in Mumford vs. 
Starmont (Mich.) 69 L. R. A. 350, to be liable in damages in case they 
arrest motormen of street cars to abate a nuisance caused by the opera- 
tion of the cars, when the trolley wire is in such poor condition as to be 
liable to fall, when the object can be effected by merely cutting the 
wires, or removing the controllers from the cars. 
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Tn the Court of Common Pleas of Lackawanna County, No., 4, Septem- 

► b& Term, ,1899, 

RULE TO STRIKH OFF LIEN. 

City of Carbondale vs. Alexander GUlis. 

It is a mistake to suppose that in cities of the third class municipal Itens are 
resrulated by. tt^e Act of 1889 and not by the Act of 1891. 

. ' ' ' - ' . » 

Opinion by Gunster, A. b. J., December 18, 1899. 

The lien in this case was filed July 3, 1899. It states that the as- 
sesshient was inade September 8th, 1898. As we stated in the case of 
the Gity of Scranton vs.' McLaughlin, No. 20, September Term, 1807, 
under the Act of 1891, P. L. 69, the claim remains a lien "if filed within 
six months from the final assessment"^ It is a mistake to suppose that. 
in cities of the third-class municipal liens are regulated by the Act of 
'1889 and not by the Act of 1891. The former act must yield to the lat- 
ter when they conflict. 

In the Court of Common Pleas of Lackawanna County, No^ i. May 

Term, 1902. 

SITTING IN EQUITY. 

John R. Law, et at. vs. E. L. Fuller. 

As a sreneral legal proposition the president of a corporation, who purchases 
the property of the corporation at a public sale, holds it as a trustee for 
its stockholders. 

If the president of the corporatiori has any knowledge of facts that would 
give the property of the corporation a possible prospective value be- 
yond its apparent value, he is bound to communicate such knowledge 
to his fellow stockholders in case he procures a sale of the property to 
himself. 

If, w^ith such knowledge uncommunicated to his fellow stockholders he be- 
comes a purchaser of the corporate property at a sale, whether public or 
private, he holds the same as .a trustee for his fellow stockholders, and 
if he thereafter sells the property at a profit, he • is bound to account 
to them for such profit. 

A director or ofiflcer of a corporation has the right to become a creditor of the- 
corporation if the necessities of the case require it. He may advance 
money to meet the needs of the corporation, and if he does so, he has 
the same rights as other creditors. He has the right to secure a Judg- 
ment for the amount of his Indebtedness, and to take the corporate 
property in execution for the payment of such Judgment, and if it be- 
comes necesiE^ary, in order to protect his Judgment, for him to bid upon 
the property and to become the owner of it, he has the right to do so. 

While it is true that generally speaking a director of a corporation cannot 
acquire the property of the company either at private or public sale to 
the prejudice of a stockholder, yet there are exceptions to this general 
rule. He may loan money to the company and take security for it, and 
he may enforce such security in the same manner as any other creditor 
if he acts in entire good faith. 
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The only Just and practical doctrine Is that the director of a corporation may 
advance money to it, majr become its creditor, may take from it a mort- 
gagre or other security, and may enforce same like any other creditor, 
but always subject to severe scrutiny^ and under the obligation of act- 
ing in the utmost good faith. 

Before a shareholder is permitted in his own name to institute and conduct 
a litiipBLtion which usually belongs to the corporation, he should show 
to the satisfaction of the court that he has exhausted all the means 
within his reach t6 obtain within the corporation itself the redress of 
his griveances. The shareholder should set forth in his bill the efforts 
that he has made to induce the corporation to act in the matter, should 
allege its refusal or failure to sue, and facts showing that he has left 
undone nothing which in reason he might have done to prevail on the 
corporate management to bring the action. 

Messrs. J. B. Woodward and Joseph O'Brien, for plaintiffs. 
Messrs. E. N. Willard and H. A. Knapp, for defendants. 
Opinion by Kelly, A. L. J., April 2, 1906. 

The bill in this case was originally filed by John B. Law as plain- 
tiff, but subsequently an amendment was filed by adding the name of 
Alexander B. Law, as a stockholder in The Girard Coal Company, as 
a party plaintiff. Subsequent to the trial of the case a petition was pre- 
sented prayilng that the case might be reopened to afford the plaintiffs 
an opportunity of presenting additional evidence, and a rule to show 
cause was granted. Depositions in support of the rule were taken and 
submitted. to us with an agreement of counsel that if the rule should 
be made absolute the deposition3 might be submitted as the additional 
evidence which the plaintiffs desired to present. We have this day 
made the rule absolute and admitted the evidence contained in the de- 
positions as evidence in the case. 

From the evidence we find the following facts : 

FINDINGS OF FACT. 

I. The Girard Coal Company was incorporated on the 8th day of 
July,' 1895, with a capital stock of $100,000, divided into 2,006 shares of 
the par value of $50 each. Originally the stock was subscribed for and 
held as follows: Frank T. Patterson, 797 shares; William Hill, 400 
shares ; E. L. Fuller, 400 shares ; John B. Law, 400 shares ; John J. 
McBride, i share ; William J. Gallin, i share ; and Alexander N. Hil- 
liard, i share. The purpose of the corporation was the mining of coal 
in the Commonwealth of Pennsylvania, preparing the same for market, 
and selling the product from its mine, and the businea^ was to be 
transacted in the city of Philadelphia. This company was engaged in 
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the coal mining business in NorthumberlancKCounty from 1895 until 
April, 1901, when its property was sold at sheriff's sale to The Seneca 
Cool Company for $2,020.00. 

2. From the time the Girard Coal Company began to do business 
until November i, 1899, John B. Law, one of the i5laintiffs, was the 
General Superintendent of its operations. On that date he was re- 
nK>ved from that position. He was also a director of the company 
from its organization until February 6, 1901. 

3. In 1892 John B. Law became interested in The Newton Coal 
Mining Company, a corporation engaged in the coal mining business 
in Luzerne County, and in 1893 he became interested in the Old Forge 
Coal Mining Company, also a corporation engaged in the coal mining 
business in Luzerne County, its property being adjacent to the Newton, 
and from 1893 until The Girard Coal Company was organized in 1895 
he was general manager of these two companies, and from 1895 until 
November i, 1899, he was the general manager of the three companies. 
During these years E. L. Fuller, the defendant, was a stockholder irf 
the three companies, and he was the president of each of them in the 
year 1901. 

4. The Seneca Coal Company, which became the owner of the 
property of the Girard Coal Company by purchase at sheriff's sale, in 
April, 1901, was incorporated on the ist day of May, 1900, with a 
capital stock of $100,000 divided into 1,000 shares of the par value of 
$ipo each. Originally the stock was subscribed for and held as fol- 
lows; Frank T. Patterson, 333 shares; William Hill, 334 shares; E. 
L. Fuller, 331 shares; Mortimer B. Fuller, i share and Henry Sivelly, 
I share. Its purpose was the mining and preparing coal for market 
and selling the same. At the time it purchased the property of the 
Girard Coal Company E. L. Fuller was the owner of all of its stock 
except a few shares held by Mortimer B. Fuller, his son, James B. 
Neal, who was the general superintendent of the several properties in 
which he was interested, and Henry Sivelly, his clerk. 

5. On the 26th day of February, 1901, The Old Forge Coal 
Mining Company, by a proper deed of conveyance, sold all of its prop- 
erty to the Seneca Coal Company for the sum of $25,000. E. L. Fuller 
was the president of the Old Forge at that time, and H. H. Sivelly, his 
clerk, was the secretary, and the deed was executed by them as such. 
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" * * / 

In this deed it was provided that the Seneca Company assumed all the 
bWigations of the Old Forge Company. The liabilities of the Old 
Forge at the time consisted of an indebtedness of $48,162:74, with a, 
contingent liability upon two suits fori damages, for personal injuries, 
pending, while it had claims which passed to the Seneca Company 
amounting to $65,702.75. ' 

6. Sometime in the fall of 1900 the entire property of the New- 
ton Coal Mining Company became vested in the Seneca Coal Company 
by Sheriff's sale, the real estate having been sold ftfr $500 and the per- 
sonal property for about $20,000. 

7. The co-partnership firm of E. L. Fuller & Company was ccnn^ 
posed of the stockholders of the Old Forge Mining Company, which 
included E. L. Fuller and John B. Law. 

8. From the time the Girard Coal Company first engaged in bus- 
iness up to the time its property was sold at Sheriff's sale to the Seneca 
Coal Company, it operated at a loss, which loss after deducting &1I 
moneys expended for betterments amounted to upwards of $20,000. 
On the 1st day of March, 1899, ^^ owed the Old Forge Company 
$16,000, which on that day was paid by E. L. Fuller & Company, and 
the indebtedness transfierred to them, and from time to time siibse- 
quently E. L. Fuller & Company advanced moneys tp it, so that on the 
1st day of October, 1900, it owed them $38,000, and on the ist day of 
February, 1901, with the interest included, it owned th^m $40,961.^7. 
E. L. Fuller personally advanced moneys to it from time to time begin- 
ning on the 8th of February, 1901, with a loan of $iQ,ooo, which; with 
subsequent loans, amounted to $13,000, and with interest added to 
$i3»090-33 on Apri^ 2, 1901. 

9. A special meeting of the Board of Directors of the Girard Coal 
Company was held at the office of the company in the City of Phila- 
delphia on 23d of January, 1901, for the purpose of authorizing the 
treasurer 'to give the company's note to E. L. Fuller & Company for 
money borrowed from them during the last two years, viz.: $38,000 
and "interest" as expressed in the notice prepared by the secretaty of 
the company. This meeting was called by order of E. L. Fuller, the 
president, several days before the meeting was held, not later, than 
January 17, 1901. A notice of this meeting was prepared to be sent to 
John B. Law on January 17, 1901, and was copied in the copying book 
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of the company, but whether mailed to him or'not, was never received 
by him, and he had no notice of the meeting and did not attend it. At 
this meeting it was resolved to give the company's note to E. L. Fuller 
& Company for the amount of its indebtedness to them, $38,000, with 
interest, amounting to $40,961.17, and thereupon on the same day a 
promissory not was given to E. L. Fuller & Company for that amount 
pa>^ble on demand. And on the 2d of April, 1901, a judgement note 
in the usual form and with the usual waivers, payable on demand, was 
given to E. L. Fuller for $13,096.33, the amount due him as above 
mentioned. 

10. Suit was brought by E. L. Fuller & Company upon the prom- 
issory note given on January 23, 1901, on the ist of February follow- 
ing, in the Court of Common Pleas of Northumberland County, to No. 
I May Term, 1901, and oti March 16, 1901, judgment was entered in 
favor of the plaintiffs in default of an appearance, for $41,322.99, with 
interest from that* date, and on 'the same day a writ of fi. fa. issued. 
On April 2, 1901, judgment in favor of E. L. Fuller, to No. 285 May 
Term^ 1901, in the same county, was entered on the judgment note 
given to him for $13,090.33, and on the same day a writ of fl. fa. 
issued. By virtue of these executions the sheriff of Northumberland 
County, on April 6, 1901, sold all of the personal property of the Gir- 
ard Coal Company to the Seneca Coal Company for $2,020.00, includ- 
ing coal -leases, etc., and which comprised all of the property of the 
Girard Coal Company. 

11. Sometime X in the Ij^tter part of January, onearly in February, 
1901, E. L. Fuller and Alfred Walter, the president of the Lehigh Val- 
ley Coal Company, entered into negotiations for the sale of the Newton, 
Old Forge and Girard properties to the Lehigh Valley Coal Company, 
and Mr. Fuller offered to sell them for $850,000. The properties were 
examined on behalf of the Lehigh Valley Company, and the offer was 
held under advisement for a few days, when it Was declared off by Mr. 
Fuller and the negotiations ceased. Mr. Fuller at that time, and for 
sometime before that, contemplated combining the three properties. 
Some two months before he had begun the erection of a steam plant 
which was to cost from $100,000 to $iso,ooo,so as to mine from the Old 
Forge property through the Newton. And along about this time, in 
Ae spring of 1901, the breaker of the Girard was remodelled at an ex- 
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pense of $12,000 to $14^000, in an attempt to make the plant profitable. 
Early in June, 1901, the entire stock of the Seneca Coal Ownpany was 
sold to the Lehigh Valley Railroad Company, for $1,000,000, by which 
the railroad company acquired the three properties, the Girard, Newton 
and Old Forge. The Girard constituted but a small part, if any, of the; 
consideration, and practically die same price would have been paid for. 
the other two. According to an examination made of the Girard about 
that time on behalf of the purchaser, a valuation of $40,000 was placed 
upon it, and it may be assumed as a fact that it entered into the con* 
sideration of the sale to that amount. 

12. At the time of the sale of the stodc of the Seneca ccmipany 
to the Lehigh Valley Company, the fair value of the Girard property 
was from $50,000 to $60,000. 

13. The Girard Coal Company was dissolved on the 13th of 
November, 1902, by a decree of ouster made in the Court of Common 
Pleas of Dauphin County in quo warranto proceedings instituted by 
the Commonwealth with the Attorney General as relator. The pro- 
ceedings were not contested but were acquiesced in by the company, 
and the decree was entered upon the suggestion of the Attorney General 
that its property had all been sold at Sheriff's sale, that it did not pro- 
pose to further engage in business and had abandoned the enterprise 
for which it had been incorporated and the answer filed by Mortimer 
B; Fuller, as treasurer of the company, admitting the facts «et out in 
the suggestion. 

14. At the time this suit was begun both John B. Law and Alex- 
ander Law were stockholders in the Girard Coal Company. 

15. E. L. Fuller was not guilty of any fraud upon the plaintiffs 
in bringing about the sheriff's sale of the property of the Girard Coal 
Company to the Seneca Coal Company, and in selling the stock of the 
Seneca Coal Company to the Lehigh Valley Railroad Company. 

16. No request was ever made by the plaintiffs to the directors 
of the company to institute any proceedings against the defendant 

We find the following conclusions of law : 

1. There is no evidence in the case to warrant the conclusion that 
the .defendant has been guilty of either actual or constructive fraud. 

2. The defendant did not by virtue of the Sheriff's sale of the 
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property of the Girard Coal Company to the Seneca Coal Company be- 
come a trustee for the stotkholders of the Girard Company. . 

3. The defendant should not Ije compelled to account to the plainr 
tiflFs for any part of the proceeds of the sale of the stock of the Seneca 
Coal Company to the Lehigh Valley Railroad Ccnnpany. 

4. The plaintiff^, as stockholders, have no right to maintain thnir 
bill, there being no evidence or averment that the officers of the con»- 
pkny were ever requested to bring suits or refused to do so. 

5. The plaintiffs' Ull should be dismissed and the costs should be 
paid by the plaintiffs. 

Certain requests for findings of fact and conclusions of .law have 
been presented by counsel for the plaintiffs and the defendant respec- 
tively, which we dispose of as follows :. 

PLAINTIFFS' REQUESTS FOR FINDINGS OF FACT. 

1. In January or February, 1901, defendant knew that the Le- 
high Valley wanted to purchase the Old Forge, Newton and Girard 
properties, and, on request of President Walter, made an offer to sell 
for eight hundred and fifty thousand dollars. 

Answer: Affirmed. 

2. In pursurance of said offer an examination of the Old Forge 
and Newton properties was made by the Lehigh Valley Goal Company 
and a report thereon made by its superintendent, W. A. Lathrop, to 
Alfred Walter, its president, on February 14, 1901, in which hie valued 
the Girard property at sixty-five thousand dollars. 

Answer: Affirmed. 

3. In May, 1901, a further report was made by Lathrop, superin- 
tendent, to Walter, president of the Lehigh Valley Coal Company, 
changing his valuation of the Girard from sixty-five thouisand dollars 
to forty thousand dollars, after an examination of the property. 

Answer: Affirmed. 

4. In June, 1901, the capital stock of the Seneca Coal Company 
was sold to the Lehigh Valley Coal Company for one nvillion dollars. 
By this purchase the Lehigh Valley Company acquired the Girard, Qld 
Forge and Newton properties, and nothing else. 

Answer: Affirmed. 

5. In April, 1 901, the property of the Girard Coal Company was 
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sold to the Seneca Coal Company for, about two thousand and twenty 
dollars on two executions issued, one on a judgment in favor of E. L. 
Fuller & Company, in a suit on a note dated January 23, 1901, from the 
Ginird Coal Company to E. L. Fuller & Company, summons issued 
February i,. 1901, judgment by default Mafch 16, 1901, on which exe- 
cution issued April 5, 1901. 
Answer: Affirmed. 

6. At the date of said judgments and at the date of said sale E. L. 
Fuller was the president of the Girard Coal Company and the owner 
of a majority of the capital stock of the same, and was the president 
of the Seneca Coal Company and the owner of all the shares of its / 
stock except enough to qualify the requisite number of directors, who 
were (besides himself) his son, his clerk and his superintendent. 

Answer : Affirmed. 

7. The property of the -Oild Forge Coal Mining Company was 
sold to the Seneca Coal Company by deed dated 26th February, 1901, 
for twenty-five thousand dollars, and at the time of said sale the de- 
fendant was the president of both companies and the owner of all the 
stock of the Seneca, except enough shares to qualify directors, as afore- 
said. 

Answer: Affirmed. 

8. , The property of the Newton Coal Mining Company was sold 
to the Seneca Coal Company at Sheriff's sale for a sum between twenty 
and thirty thousand dollars, and at the time of said sale E. L. Fuller 
was the president of both companies and the owner of the stock of the 
Seneca Coal Company as aforesaid. 

Answer: Affirmed. 

9. There was no return of the sale of the .Girard Coal Company 
to the Seneca Coal Company by the Sheriff of Northumberland County 
until and no deed in evidence. 

Answer: Affirmed. The return of 'sale was made sc«ne time be- 
tween February 5, 1904, and December 30, ,1904, the exact time is not 
shown by the evidence. , 

10. The plaintiff had no notice of any meeting of the board* of 
directors of the Girard Coal Company authorizing the note to E. L. 
Fuller & Company! on which the judgment was founded that the said 
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sale wais based on, although a director in the company at the date of the 
note. 

Answer: Affirmed.. 

11. The plaintiff had no knowledge of the judgment confessed to 
E. L. Fuller by the Girard Coal Company, although a stockholder at 
the date of said judgment. 

Answer: Affirmed. 

12. The plaintiff had no knowledge of the sale of the Girard 
property to the Seneca Coal Company until after the sale of the Seneca 
Coal Company stock to the Lehigh Valley. 

Answer: Affirmed. 

13. The plaintiff has never received any of the proceeds from the 
sale of th^ property of the Girard Coal Company to the Lehigh Valley 
Coal Company through tJie purchase of the capital stock by the Lehigh 
Valley Company from the Seneca Coal Company. 

Answer: Affirmed. 

14. The Seneca Coal Company never did any mininje: nor owned 
any mining property from the time of its incorporation until it acquired 
the property of the Newton, Old Forge and Girard companies. 

Answer:' Affirmed. 

15. One month before the sale of the Girard property to the 
Seneca Coal Company the Girard Cbal Company expended from 
Si2,ooo to $14,000 in remodelling its breaker. 

Answer: Affirmed. 

16. The net loss from the entire business carried on by the Gir- 
ard Coal Company to the date of sale to the Seneca, after deducting 
betterments, was $21,314,46. 

Answer: Affirmed. 

17. The Seneca Coal- Company acquired the Newton property 
for a sum between twenty-five and thirty thousand dollars, the Old 
Forge property for $25,000, and the Girard property for $2,020, and 
sold out to the Lehigh Valley Coal Company two months after the last 
purchase for one million dollars. 

Answer: Affirmed. 
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Plain riFF's Requests n>R Conclusions of Law. 

1. The president of a corporation, who purchases the property 4Df 
the corporation at a public sale, holds it as a trustee lor its stockholders. 

Answer: Affirmed as a general legal prxsjpositian. 

2. The president of a corporation, who is also a director and lihe 
majority owner of its stock, who purchases the property of the coipor- 
ation at a public sale procured by himself, holds die property thus pur- 
chased as a trustee for a nunority stockholder^ and the sale is voidable 
by the oesti que trust. 

Answer : Refused. This is not the law in ail cases. 

3. The president of a corporation, who purchases the property of 
ike coiporation at a public sale procured by himself, and within three 
iBOiiiths thereafter sells it at a profit, must account to his fellow-stock- 
faoklers for their respective shares of such profit. 

Answer: Refused. This is not necessarily so. 

4. If a president of a corporation has any knowledge of facts that 
would give the property of the corporation a possible prospective value 
beyond its apparent value, he is bouud to commvmicate such knowledge 
to his fellow-stockholders in case he procures a sale of the property to 
himself. 

Answer: Affirmed. 

5. If, with such knowledge uncommunicated to his fellowAstock- 
hoJders, he 'becomes a purchaser of the corporate property at at saic, 
whether public or private, he holds the «ame as a trustee for kis feBow- 
stockholders, and if he thereafter sells the property at a ^Jroftt he is 
bound to account to them for such profit. ^ 

Answer : Affirmed. 

6. The purchase by the Seneca Coal Gotoapasiy of iiie prppeily of 
the Girard Coal Company at the Sheriff's sale in April,. 1901, under 
the circumstances of this case, was equivalent to a purchase by the de- 
fendant of such property. 

Answer: Affirmed. 

7. The .defendant in this case, being the president of the* Oiisuxl 
Coal Company and the owner of a majority of its stock, and bei^ die 
president of the Seneca Coal Company and the owner of atl its. stock 
except a few shares necessary to qualify directors, at the time of the 
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sale of the property of the Girard Coal Company to the Seneca Coal 
Company, Ireld sach property after the sale as a trustee for his fdlow- 
stodcholders, and having sold the property at a profit, must account to* 
them* for their share of the profit. 
Answer: Refused. 

R Where a prima facie right to an accounting is showii>, liie 
defense that there will be no balance due plaintiff is not sufficient to- 
prevent an accounting. 

Answer: Affirmed. 

gu Under all the evidence in the case the plaintiff is entitled to a 
decree for an accounting. 
Answer: .Refused. 

Defendant's Reqeusts for Findings of Fact. 

i. On the 23d. day of January, 1901, the Girard Coal Company 
was. indebted to E .L. Fuller & Company in the sum of $38,000 ica 
borrowed money,, together with the sum of $2,961.17, interest on said 
amount up to the said 23d day of January, 1901, and. at a meeting of the 
directors of the Girard Coal Company, held on the^ said date, it was 
directed that a demand note be given the said E. L. Fuller & Company 
for the said sum with interest. 

Answer : Affirmed. 

2. At the time this. meeting was held> John B. Law, the plaidaiiff,, 
waa a director of the Girard Coal Company, and notice was sent to him 
of the said special meeting, and said notice stated thai the object and 
purpose of the meeting was to authorize the giving of a demand note to 
E. Li- Fuller & Company for the amount of said indebtedness. 

Answer : Refused; 

3. Smt was brought upon the demand note so given in the Court 
oi Commoa Pleas of Northumberland County, to No, i. May Tcrmi,. 
1901. This suit was brought February i, 19DI, and oa Februar7 2;. 
1901, the plaintiff's statement was- filed; the summons and statement 
were served February 11,. 1901 ; judgment was entered in the case on 
the 161^ (J^y of March^ 1901, for the sum of $4i,322i99, and oa the, 
same day tlmt judgment was entered execution was issujcd^ and tfie 
property of the Girard Coal Company was levied upoa and the same 
was sold on the 6th day of April, 1901, to the Seneca Coal Cooapaity. 
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Answer: Affirmed. 

4. On the 5th day of April, 1901, the Girard Coal Company was 
indebted to E. L. Fuller for money advanced by said Fuller to said 
company, aitd interest on the same, in the sum of $13,090.33, and on 
said 5th day of April, 1901, a judgment note, signed by the officers of 
the Girard Coal Cdmpany, in favor of said E. L. Fuller, was entered 
in the Court of Common Pleas of Northumberland County, and an exe- 
cution issued thereon, which execution was in the hands of the sheriff 
at the time of the sheriff's sale of the property of the Girard Coal Com- 
pany by the said sheriff on the 6th day of April, 1901. 

Answer: Affirmied, excepting the date of the note which should 
be April 2, 1901. 

5. The property of the Girard Coal Company was sold by the 
Sheriff on April 6, 1901, consisting of a leasehold estate of about.one 
hundred and seventy-five acres of land, situated in the township of Mt. 
Carmel, Northumberland County, Pennsylvania; said lease being from 
the widow and children of Henry Saylor, deceased, to the Girard 
Coal Company, dated November 23, 1895, and the term of said lease 
commencing on January i, 1896, and extending for a period of fifteen 
yeaVs until December 31, 1910. In addition to the coal lease there was 
also a certain amount of personal property connected with the colliery 
upon the premises, consisting of engines and machinery and other 
equipment of the colliery property. It is provided in the coal lease 
above mentioned that the same could not be assigned or transferred 
without the written consent of the lessors. 

Answer: Affirmed. 

6. The Girard Coal Company had operated this property during 
the years 1896, 1897, 1898, 1899,1900 and up to the time of the Sheriff's 
sale, April 6, 1901, and the result of such operation was a net loss of 
about twenty-one thousand dollars, after deducting from such losses 
all expenditures for construction and betterments. 

Answer : Affirmed. 

7. The debts actually owing by the Girard Coal Company to E. 
L. Fuller & Company and E. L. Fuller, on the date of said Sheriff's 
sale, April 6, 1901, were fully equal to the entire value of the Girard 
Coal Company's property at that time. 

Answer; Affirmed. 



IvACKAWANNA JURIST. 109 

8. There is no evidence in this case that before instituting this 
suit, the plaintiffs, or either of them, applied to the Girard Goal Oom- 
pany, through its directors, for redress of their alleged grievances, nor 
was the said company requested by the plaintiffs, or either of them, to 
take any steps in the Court of Common Pleas of Northumberland 
County to set aside or open the judgment; nor is there any evidence 
that the plaintiffs, or either of them, applied to the directors or officers 
of the Girard Coal Company to institute this bill. 

Answer: Affirmed. 

9. It appears from the evidence in this case that after the 
Sheriff's sale in Northumberland County, the Girard Coal Company 
was still indebted to E. L. Fuller & Company -and E. L. Fuller in the. 
sum of about sixty thousand dollars, and they were creditors of said 
company to that amount. 

Answer: Affirmed. 

10. The note of the Girard Coal Company to E. L. Fuller & Com- 
pany, dated the 23d of January, 1901, was for moneys advanced or ob- 
ligations by E. L. Fuller & Company, as follows : 

March i, 1899 $16,000 

March 24, 1899 4,000 

September 27, 1899 5,0oo 

June 27,* 1900 5,000 

September 4, 1900 3,000 

September 26, 1900 3,000 

October i, 1900 2,ooq 

Making in all $38,000 

Answer : Affirmed. 

11. The note of the Girard Coal Company to E. L. Fuller & 
Company was dated January 23, 1901. 

Answer : Affirmed. 

12. The negotiations between E. L. Fuller, or the Seneca Coal 
Company, with the Lehigh V^alley Coal Company, took place in the 
month of February, 1901, and terminated at that time without a sale 
of the property. 

Answer: Affirmed. 

13. Under the evidence in this case the negotiation that resulted 
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in the sale of the stock of the Seneca Coal Company, to the Lehigh 
VaHey Coal Company took place 'in the month of June, igai, and there 
w€¥e no negotiations pendmg between E. L. Fuller, or the Seneea Coal 
Compaay,. and the Lehigh Valley Coal Company between the month, 
af February, 1901,. and the month of June, 1901. 
Answer: Affirmed. 

14. The property of the Girard Coal Company was sold by virtue 
of an execution issued out of the Court of Conamon Pleas of North- 
umberland County' at the suit of E. L. Fuller & Owaapany asid E. L. 
FuUeiy on the 6th day of April, 1901. 

Answer: Affirmed, 

15. At the«time of said sale no negotiations were pending for the 
sale of the property betweett E. L. Fuller, or the Seneca Coal Compaoy^ 
and the Lehigh Valley Coal Company, nor were any in conterapladastt 
under the evidence in this case. 

Answer: Affirmed. 

16. There is no evidence in this case that John B. Law from the 
time he left the employ of the Girard Coal Company as superintiKdestt^ 
on the 1st of November, 1899, took any steps whatever on his own part 
to acquaint himself with the indebtedness or other affairs of said com- 
pany. 

Answer: Affirmed. 

17. No fraud upon the plaintiff has tjeeh established in this case. 
Answer: Affirmed. 

Defendai^t's Requests for Findings of Law. 

I. A director or officesr of a corporation has the right to become 
acredkor of the corporation if the necessities of the case require it He 
mjay advance money to meet the needs of the corporation, and if he does 
so,' he has the same rights as other creditors. He has the right to 
secure a judgment for the amount of his indebtedness, and to take the 
corporate property in executioa for the payment of such judgment, and 
if it becomes necessary, in order to protect his judgment, for him to 
bid upon the property and become the 'owner of it, he has the right to 
do so. 

Answer: Affirmed. 
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2. Under the evidence m this case theri was no trust idatipn 
t ctwtieii E. L. Fiilkr and the plaintiffs in this case at the time he «old 
iht ^ftock of the Seneca Coal Company Ito the Lehigh Valky Coal 
Corapkay, 

Answer: Affirmed. 

3. Under the pleadings and evidence in this case the plaintiffs 
havts no right of action as stockholders against the defendant. . 

Ansvirer: Affirmed. 

4. The facts developed and shown upon the trial of this case do 
not constitute constructive fraud or a fraud in law upon the plaintiffs. 

Answer: Affirmed. 

5. A person stands in a fiduciary relation to another when he has 
rights and powers which he is .bound to exercise for the benefit of that 
other person. 

Answer: Affirmed. 

6. In prosecuting the claim of E. L. Fuller & Company and E. L. 
FuUer, against the Gerard Coal Conpany to. judgments, and the pur- 
chase oi the property upon executions issued upon said judgments by 
tise Seneca Coal Company, the defendant in this case held no fiduciary 
idation to John B. Law or Alexander Law so as to make him account- 
idnle to them a» prayed for in this case. 

Answer: Affirmed. 

7. The pundiase of the property by the Senca Coal Company at 
Sberiff^s ^aie passed a good title to the Seneca Coal Company, and 
vader the -evidence in this trase, i^ither the Seneca Coal Company iM>r^ 
£. L. P«Uer, its priacipal stockholder, are accountable to the plaintiffs 
fer any part of die proceeds of the <sale of the stock of the Seneca Coal 
CompaAy to the Lehigh VaUey Coal Company. 

Aaswer: Affirmai. 

8. P laintiff s* bill should be dismissed. 
Aiibwci' : Affirmed* 

Discussion. 

The facts have been so fully stated in our findings and in our an- 
swers to Ihe reque^s of the respective parties that it would serve no 
porpose to refer to them at any length here. 



112 LACKAWANNA JURIST. 

The plaintiffs, claiming to be stockholders of The Girard Coal 
Company, seek to have the defendant declared a trustee for them for 
their proportionate share of the value of the property of the company 
which was sold at Sheriff's sale to The Seneca Coal Company, a cor- 
potation, the capital stock of which was at the time practically all 
owned by the defendant, upon ^judgments obtained by E. L. Fuller & 
Company, a co-partnership of which the defendant was a member, and 
E. L. Fuller while he was the owner of a majority of the stock of The 
Girard Company, and was its president; which property with other 
properties were subsequently sold to The Lehigh Valley Railroad Com- 
pany for one rnillion dollars. 

The plaintiffs base their claim for an account upon the general 
principle of law that officers and directors of a corporation are tnistiees 
for its stockholders and are forbidden in equity to acquire any interest 
hostile tO'the interest of the stockholders, and that whenever anv such 
officer or director purchase? the property of the corporation he takes 
it as a trustee for the stockholders; while on the part of the defendant 
it is contended that under the facts of this case the rule does not apply. 

While it IS true that generally speaking a director of a corporation 
cannot acquire the property of the company either at private or public 
sal6 to the prejudice of a stockholder, yet there are exceptions to this 
general rule. ' He mav loan monev to the company and take security 
for it, and he may enforce such securitv in the same manner as any 
other creditor if he acts in entire good faith. The princiole is stated in 
lo Cyc. 812, and sustained by many cases cited in the notes,. as follows: 
"The only just and practicable doctrine is that the director of a corpor- 
ation may advance money to it, mav become its creditor, may take from 
it a mort.eage or other securitv, and rray enforce the same like anv 
other creditor, but always subject to severe scrutinv, and under the 
obli^tion of acting in the utmost s'ood faith." In Oil Co. vs. Marbury, 
91 U. S., 587, the principle is laid down that while a director of a joint 
stock company occupies a fiduciary relation where his dealings with 
the subject matter of his trust and with the company are viewed with 
jealousy by the courts and may be set aside on slight grounds, yet one 
director among several might loan money to the corporation when the 
money is needed and- the transaction is open arid otherwise free from 
blame, and might buy at a sale under a mortgage given to him by the 
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company to secure the money loaned, if the sale was a fair one. This 
principle is recognizfed as the law in Pennsylvania as will be seen by 
reference to the opinion. of Mr. Justice Dean in Mueller vs. Fire Clay 
Co., 183. Pa., 460, in which he quotes from the opinion of Mr. Justice 
Miller the principle just stated as a proper statement of the law, and 
who thus states the rule: "The true interpretation of the rule, as 
shown by our own cases ^nd the weight of authority in the United 
States is, that the bufden is on the officers having both the power and 
preference to show that the contract was fair under all the circum- 
stances." We find no cases, in conflict with these principles of law, nor 
are there any referred to* in the brief furnished us by the plaintiffs' 
counsel. The principle case upon which they rely is Aultmin's Appeal, 
98 Pa., 505. There is nothing in that case which is in conflict with the 
principles stated. It is authority for the general principle that a stock- 
holder of a corporation cannot buy the corporate property without being 
held to account as a trustee for the other stockholders, but does not 
touch upon the question of the right of a director to advance moneys 
to a corporation and take and enforce security for it. 

The question, therefore, is, as far as the merits are concerned, does 
the defendant, under the facts of the case, come within the general 
rule which would constitute him a trustee for the other stockholders, or 
does he come within the exception to it, which allows a director to ad- 
vance moneys to a corporation, take and enforce security for it, and at 
a judicial sale of the company.'s property purchase it for his own 
benefit. 

The Girard Coal Company, the sale of whose property constitutes 
the subject matter of the controversy, was operated at a loss from the 
time it first began business up to the time of the sale of its property to 
The Seneca Coal Company, which, as by reference to our findings will 
appear, we treat as a sale to. the defendant. John B. Law was its man- 
ager and superintendent up to November i, 1899, when he was re- 
moved, and under his management it lost money; and from that time 
until its property 'was sold at Sheriflf's sale in April, 1901, under the 
management of his successor it continued to lose money; so that from 
the time it began to operate until it ceased, it had lost, exclusive of all 
expenditures for equipment and betterments, upwards of $21,000. On 
the first of March, 1899, i^ owed the Old Forge Coal Company $16,000, 
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which was paid on that date by the firm of E. L. Fuller & Company, and 
the debt tVansferred to them. This was while Mr. Law was the man- 
ager and had access to the books of the company, and who was a 
member of the firm of E. L. Fuller & Company at that time. This firm 
advanced moneys to it from time to time until on October i, 1900, it 
owed them $38,000. 'While it does hot appear that Mr. Law knew of 
these advances, yet, as a member of the firm of E. L. Fuller & Company 
up to June 25, 1900, when he assigned his interest, he was in a position 
to know of them if he saw fit to inform himself, and as a stockholder 
and director of the Girard Company he was in a position "to keep him- 
self informed with reference to its affairs. There is no evidence that 
he was mislead in any wav or deceived as to the transactions between E. 
L. Fuller & Company and thcGirard Company, or that he ever was de- 
nied any information. The meeting of the directors of the Girard 
company was called by E. L. Fuller as the president, "for the purpose 
pf authorizing the treasurer to give the company's note to E. L. Fuller 
& Company for money borrowed from them during the last two years, 
viz. : $38,000 and interest." A notice of this meeting was prepared in 
the office of the company to be sent to Mr. Law, but whether mailed 
or not it did not reach him and he had no notice of the meeting. If 
this notice was served upon him or if it had reached him through the 
mail he could certainly not deny the fairness of the transaction by 
which the property was sold. The validity of the debt is not questioned 
nor is there any suggestion that the loans were not made in good faith 
to supply the needs of the company. We cannot see how the fact of the 
notice not reaching Mr. Law can affect Mr. Fuller. It was not his 
duty as president to personally send out the notice, and there is no 
evidence or intimation that he was concerned. in any way in the failure 
of the notice to reach Mr. Law, or that he knew that Mr^ Law had not 
had notice. In addition to the indebtedness of the company to E. L. 
Fuller- &- Company of $38,000, which, with interest at the time of the 
sale, amounted to upwards of $41,322.99, which was the amount of the 
judgpient entered against it on March 16, 1901, it owed the defendant 
personally the sum of $13,090.33, which he had advanced to it from 
time to time"^, and for which a judgment note had been given him. The 
validity of this indebtedness is not questioned, nor is there any evidence 
to call in question the good faith of the defendant in making the loans. 
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Iri^both it owned at the time its property was^old upwards of $54,000, 
practically all its property was worth. It is true its value became much 
higher shortly after the sale to The Lehigh Valley Company, but that 
was due to the general advance in the price of all coal properties in the 
anthracite regions at about that time, and we must view the conditions 
as they existed at the time of the transaction by which the defendant 
became the owner of the property. It cannot be fairly found as a. fact, 
in view of the uncontradicted evidence, that the property of the Girard 
company formed -any part of the $1,000,000 consideration for the sale 
of the Old Forge, Newton and Girard properties, in excess of $40,000, 
which was the estimate placed upon it by the representative of the pur- 
chasier, after an examination by experts; which sum was much less 
than the amount of its indebtedness. 

Under these circumstances and all of the facts of the case we can- 
not see that the defendant was guilty of any dishonest conduct or that 
he acted in bad faith. It is true that there was a rather abrupt change 
of conduct on the part of the defendant when he ceased advancing 
moneys to the company and began to enforce collection of his claims 
for which he and the firm of which he was a member had alreiady loan- 
ed, apparently with a view of combining the three properties, but, as 
we understand the law, that fact would not render the transaction a 
dishonest one: He had the undoubted right to cease advancing moneys 
at any time to take legitimate legal action to collect what was already 
due him, either individually or as a member of a firm, and in the ab- 
sence of any perfidious conduct on his part in doing so he had the 
right under the law to become the purchaser of the company's property. 

Having found that on the merits the plaintiffs have failed to make 
out a case, it is, perhaps, not necessary t6 discuss the technical objec- 
tions that are interposed against them. We will refer to one of them 
however. It is. that the plaintiffs as stockholders cannot maintain their 
suit in the absence of an averment in the bill and proof of the fact that 
they made every reasonable effort to have the action brought by the 
Girard Coal Company itself. There is neither averment nor proof that 
there was any effort whatever made to induce the directors to institute 
any proceedings against the defendant. The law upon this question 
appears to be clear. In Hawes vs. Oakland, 104 U. S., 450, it is stated 
by the Supreme Court of the United States as follows: "Before a 
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shareholder is penmtted m his own name to institute and conduct a 
litigation which usually belongs to the corporation he should show to 
th^ satisfaction of the court that he has exhausted all the means within 
his teach to obtdih, within the corporation, itself, the redress of his 
grievances/' Our own Supreme court in a per curiam opinion, in Hql- 
ten vs. Ry. Co., 138 Pa., 115, makes use of this language: "The bill 
was filed by Noble Holten, as a stockholder, to enforce the rights of the 
railway company. It is settled law that such sijit must be brought by 
and in the name of the corporation ; or, if brought by a shareht)l4er, 
the bill must contain an averment of a demand by the shareholder" upon 
the corporation to bring suit, and a refusal to do so. This is familiar 
law, and does not need the citation of authority.'* / And again, by Mr. 
Justice Mitchell, in Wolf vs. R. R. Co., 195 Pa., 94, is the rule stated 
fully and to the same effect. He said : "The first matter for consider- 
ation is the status of the plaintiff to maintain such a bilL It is a bill to 
assert rights of thie corporation, and therefore must ordinarily be 
brought by the corporation itself. The rijght of an individual sto<;k- 
holder to act for the corporation is exceptional and only arises on a 
clear showing of special circumstances, among which inability or un- 
willingness of the corporation itself, demand upon the regular corpor- 
ate management, and refusal to act are imperative requisites. And the 
refusal by the corporate management 'must appear affirmatively to be 
a disregard of duty and not an error of judgment, a non-performance 
of a manifest official obligation, amounting to a breach of trust : Beach 
on Private Corporations, sec. 878. There must be averred and proved 
an actual application to the directors, and refusal by them to bring suit 
or to allow plaintiff to do so in the corporate name, and where miscon- 
duct of the directors, themselves is alleged, the bill must show an effort 
to secure plaintiff's, rights through meetings of the corporation : Beach, 
sees. 882, 885. 'The shareholder should set forth in his bill thie efforts 
that he has made to induce the corporation to act in the matte;r, should 
allege its refusal or failure to sue/ and *facts showing that he has left 
undone nothing which in reason he might have done to prevail On the 
corporate management to bring the action:' Taylor on Corporations, 
sees, 138, 140. See also Morawetz on Corporations, sees. 241, 244. 

The plaintiffs say in defense of their right to sue as stockholders, 
that inasmuch as the defendant was the president and owner of a large 
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majority of the stock of the company, a demfind upon the company 
would have been useless. Wc cai lot assume that such demand would 
be useless simply because the dc- .i! 'int owned a large majority of the 
stock. The charter of the company fixed the number of directors at 
four. Who they were at the time this bill was filed does not appear. 
On January 23, 1901, according to the minutes of the meeting held on 
that day, the directors present were E. L. Fuller, Frank T. Patterson 
and Percv C. Madeira. Whether Mr. Patterson and Mr. Madeira -were 
still directors at the time the bill was filed or who the other two -were, 
has not been shown. Proceedings of ouster were begun against the com- 
oany by the Attorney General in the Dauphin County court, on March 
14, 1902, but there was no decree of ouster until the 13th of November 
following, so we cannot see how that fact aflfects the question. In the 
absence of any proof of who the directors were about the time the bill 
was filed, and that they were mere representatives of the defendant, we 
do not think, in view of the authorities upon this subject, that the plain- 
tiffs, as stockholders, can maintain the bill. 

Let a decree be entered nisi in favor of the defendant and against 
the plaintiffs, and let notice be given by the prothonotary in accordance 
with the equity rules, that exceptions may be filed if desired. 

In the Orphans' Court of Laekaimnna County, ^No. 5^4, 1904. 
In Re. Estate of Mary Ford, Deceased. 

Where a sale is sought, for the payment of debts, the court should be satisfied 
that not only that the personal estate is Insufficient for the payment of 
debts, but that the claims alleged to exist against the estate -are bona 
fide debts, due and unpaid. 

It'is sufficient if the claimant establishes a prima facie claim. 

Under- the act of June 11, 1891, P. L. 287, providfng that a party otherwise in- 
competent may testify as to relevant matter occurring in the lifetime 
of deceased, if another and competent witness has testified that said 
relevant matter occurred in his presence and in that of the surviving 
party the testimony of such competent witness must be adverse to the 
surviving party. 

On account *ot the identity of interest of husband and wife, when one of 
them is incompetent to testify as witness, the other 'also is incom- 
petent. Sec. 5, Clause (e), act of May 23, 1887, P. L. 158. 

Mr. J. M. Walker, for executor. 

Mr. Clarence Balentine, for claimant. 

Mr. John P. Quinnan, for devisee. 

Opinion by Sando, P. J., March 31, 1906. 

Rule to show cause why order of court heretofore made allowing 
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sale of real estate of decedent for the payment of debts should not be 
revoked. 

It was agreed by and between counstl representing the devise« 
under the will, the executor of the estate and the claimant, that the peti- 
tion for order of sale for the payment of debts filed on behalf of the 
executor, the petition filed by the devisee to revoke the order of sale,, 
and the replication, shall stand als petition, answer and replication, re- 
spectively, in this proceeding. 

In the schedule of debts, consisting of eight items, exhibited at the 
time of making the order of sale, four were for the costs incidental to 
administration; one for seryice for drawing the last will and. testament 
of the testatrix; one for insurance premiums, taxes and supplies paid 
for and furnished; one for medical attendance before and during last 
illness; and one for services rendered, ^uit pending in the Court of 
Common Pleas of Lackawanna County. 

In the present case, the petitioner, objects to the proposed jale, 
and alleges that there is sufficient personalty to pay such of the sched- 
uled debts of the testatrix as are actually due and payable. 

Where a sale or mortgage is sought, for the payment of debts, 
under the Act of March 29, 1832, the Court should be satisfied that not 
only that the personal estate is insufficient for the payrhent of debts, 
but that the claims alleged to exist against the estate are bona fide 
debts, due and unpaid, and that the only means of payment is by a sale 
or mortgage of a portion of, or the entire real estate. 

The creditor whose claim is resisted, claims compensation for pro- 
fessional services alleged to have been rendered to the testatrix in her 
lifetime, and for expenses allegd to have been incurred in connection 
with the rendering of said services. 

All that is to be determined at this time is whether the claim is a 
prima facie one against the estate. If it is a claim, taking it with the 
undisputed claims, the personal property being insufficient, -the order 
to sell for the payment of debts should stand. When the account is be- 
fore the court for audit all parties in interest whether creditor, claimant, 
heir or devisee have had notice to appear, are actually or presumably in 
court, and then all questions affecting the distribution are raised and 
passed upon. At the audit of the account, the proceedings will be de 
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novo, and no decree which may now be made will prevent the petitioner 
from again resisting the demands of the creditor. 

It is sufficient if the clain:ant establishes a pifina facie claim and 
in the preliminary proceeding the court will not enter upon an investi- 
gation of these questions which should be passed upon at .the audit of 
the account. Then all the parties will have their day in court. 

There is no evidence of any special contract in relation to the ser- 
vices performi^d, or the compensation to be paid therefor. The only 
contract relation between the claimant and the testatrix was such as 
ordinarily exists between physician and patient, and hence, it was ended 
with the death of the testatrix, and might have been terminated before 
that event, at the pleasure of. either party. 

The claimant was offered as a witness in his own behalf. His 
competency being objected to, it was contended that he was competent 
under the Act of June 11, 1891, P. L. 287, by which a surviving party 
is made competent to testify to*any relevant matter which occurred be- 
fore the death of the other party, if such matter occurred between the 
party himself and a person who is living and who testifies against him 
at the trial, or *'if such relevant matter occurred in the presence or 
hearing of such other living and competent person.'' 

The Act palpably means that the testimony of this competent wit- 
ness is adverse to the surviving party. Here the witnesses called, were 
by the claimant. The claimant's incompetency to testify under the facts 
disclosed, was not removed bv the act. The claimant under this Act 
could testify to any relevant matter occurring before the death of Mary 
Ford only if such matter occurred between himself and another person 
or in the presence or hearing of another person who had been called 
and testified to such matter against the claimant. 

The inequality of the parties created by the death of one of them 
seals the lips of the other ; but when the inequality has been removed 
by a living and competent witness who testifies against the surviving 
party to any relevant matter occurring in the lifetime of the deceased 
between the witness and the deceased or in the presence of the witness, 
the competency of the other and surviving party to the transaction is 
restored by the Act of 1891, to the extent of permitting him to protect 
himself against the testimony of his adversary's witness. 

Unider the Act of May 2^^, 1887, ^he claimant would not be com- 
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'petent. He is, therefore, clearly excluded as a witness under the Act 
of 1887, and was not made competent to testify inider the Act of 1891. 

On account of the identity of interest of husband and wife, when 
one of them is incompetent to testify as a witness, the other also is in- 
competent:- Sec. 5, par. (e.), Act of May 23, 1887, P. L. 158. Dr. 
Bower is not only the surviving or remaining party to the thing or con- 
tract in action, but he is a person whose interest is adverse to the dece- 
dent's right. His wife was not a party to the thing or contract in ac- 
tion, and was not rendered incompetent on that ground, but was she a 
person whose interest is adverse within the meaning of the Act of 1887? 
Can she be considered a competent witness, when upon the ground 
,of interest her husband is incompetent? 

The rule of exclusion is founded upon the two-fold consideration 
of interest and policy. If the husband must be excluded on* account of 
interest, so also must his wife be excluded on account of her unity of 
interest with him. So closely connected in interest are they, that in 
equity, in controversies affecting the interests of either, the testimony 
of both is considered as the testimony of one person only: Lower vs: 
Weaver 73 Pa. 443. 

We are of the opinion that Mrs. Bower is incompetent. 

If the claim rested upon the testimony of Dr. Bower and his wife 
it could not be established. But it does not ; there is competent evidence 
to establish the claim, with the testimony of Dr. Bower and his wife 
out of vhe case altogether. 

The claimant, independent of his testimony and that of his wife, 
disputed as to competency, has by the testimony of witnesses, testify- 
ing without objection, established a prima facie claim, not for the full 
amount but sufficient to show a considerable indebtedness. 

Mrs. Ida Howell, testified, that decedent was at the private hospital 
or home of the claimant from May 16, 1904, to September ist, 1904, 
and John Hardier testified, that deceased was there from August till 
November 7th, 1904. The witness Coppinger, who conducts a private 
sanitarium, testified as to what would be a fair compensation for a pa- 
tient taken to a doctor's home for treatment, suffering from chronic 
pulmonary consumption, a woman seventy-five years of age, confined 
continuously to her bed, furnishing her with board, lodging, nursing 
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and professional treatment. There was no objection to the testimony of 
the three above named witnesses. 

The petitioner offered no evidence to rebut the competent proof 
offered by the claimant as to the validity of the claim, but confines him- 
self merely to the allegations in his petition that the claim for medical 
services and medical attendance is absolutely unjust and unfounded. 

In the schedule of indebtedness it is represented that Dr. Bower is 
a creditor to the extent of $815. Without attempting fully to pass upon 
the merits of the claim, it is evident that the testimony fails to show 
that there is less than $575 due from the estate to the claimant. 

Now, March 3istj 1906, the petition, to revoke the order of sale for 
the payment of debts, is dismissed. 



In the Court of Quarter Sessions of tlve Pea^e in and for the C-ounty of 

Lackazamina, No. 72, October Sessions, 1905. 

RULE TO QUASH INDICTMENT, 
Commonwealth z*s. Alfred Harvey, 

The Act of AprU 23, 1903» P. L.. 268, relating to the use of automobiles on the 
public highways is unconstitutional because its title is misleading. 

Nothing is said in the body of the act about licensing any one other than 
the owner. The penalty prescribed is incurred through the owner'is 
failure to procure the license. But so far as the title says anything on 
the subject it indicates a purpose to put the duty of getting a license 
only on the person of the operator and to attach the penalty to his 
default in that regard. There is a substantial variance between the 
title and the body of the £^ct in that respect, and it brings Sec 6 within 
the prohibition of Sec. 3, Art. Ill, of the constitution, which requires 
that the subject matter of a statute shall be clearly expressed fn its 
title. 

Messrs. O'Brien, Martin & Fitzgerald, for plaintiff. 

Mr. T. F. Wells, for defendant. 

Opinion by Newcomb, A. L. J., May 14, 1906. 

This indictment charges the defendant with a violation of the act 
of April 23, 1903, P. L. 268, relating to the use of automobiles on the 
public highways. The specific offence set out is the operation of an 
automobile on the streets of this city without first having procured a 
license therefor. He is described as the owner and as such is alleged 
to have violated the provision of the act requiring him to have such 
license. • That provision is found in the sixth section, and is as follows: 
No person shall be allowed to use or operate any such motor vehicle 
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upon any of the public highways aforesaid until the owner thereof shall 
have procured a license from one of the cities or counties of this com- 
monwealth." 

It is contended that the act is unconstitutional for two reasons: 
First, because its title is misleading, and, Second, because it doesn't 
operate uniformly on all persons and all vehicles or even all motor 
vehicles alike. 

We are not convinced by the argimient of the learned counsel that 
his second position is well founded. To doubt in such case is to decide 
in favor of the statute. Hence, in that particular we cannot say the 
act is invalid. 

The first reason, however, is based upon a palpable constitutional 
defect. The section which defines the oflFence alleged in the indictment 
relates only to a license to be issued. to the owner. Nothing is said 
there or elsewhere in the body of the act about licensing any one other 
than the owner. The penalty prescribed is incurred through the 
owner's failure to procure the license. But so far as the title says any- 
thing on the subject it indicates a purpose to put the duty of getting a 
license only on the person of the operator and to attach the penalty to 
his default in that regard. In bur judgment there is a substantial var- 
iance between the title and the body of the act in that respect, and it 
brings section six within the prohibition of section three, Art. Ill, of 
the constitution which requires that the subject matter of a statute shall ' 
be clearly expressed in its title. This accords with the view expressed 
by Judge Walling in Com. vs. Densmore, 13 D. R., 639, and we feel 
no hesitation in saying that this section of the act upon which the in- 
dictment must stand or fall cannot be upheld. True, as was said by 
Judge Walling in the case referred to, the purpo.se of the legislature was 
wise and commendable for it aimed to secure the safety of the public 
m the use of the public highways. It is not unlikely that the intent was 
to require, not a personal license at all but, that the machine should be 
licensed, but, if so, the intent was inadequately expressed. And under 
well settled principles, especially applicable to penal legislation, we are 
not at liberty to travel outside the express words of the statute to de- 
termine its meaning: U. S. vs. Wiltberger, 5 Wheat. 76; U. S. vs. 
Hatris, 177 U. S. 305. 
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"It is always unsafe to depart from the plain and literal meaning 
of words contained in legislative enactments, out of deference to some 
supposed intent or absence of intent which would prevent the applica- 
tion of words actually used to a given subject. Such practice is really 
3ubstituting theories of a court which may, and often do, vary with the 
personality of the individualis who compose it, in place of the express 
words of the law as enacted by the law-making power": Pittsburg vs. 
Kalchthaler, 114 Pa., 547; Com. ex-rel; etc., vs. Fitler, 147 Pa., 288. 

For the reasons stated, the rule to show cause is made absolute 
and the indictment quashed. 



In the Court of Common Pleas of Lackawanna County, No. 1205, Sep- ' 

temher Term, IQ03. 

RULE FOR A NEW TRIAL. 
Willimn Qualey z^s. Th^e City of Scranton. 

It is generally agreed that a traveler's previous knowledge of a defect in the 
highway whereby he is injured is not' in itself sufficient, as a matter of 
law, to prevent his recovery on the ground of contributory negligence. 

It is not contributory negligence for one to pass over a dangerous bridge 
with knowledge of its unsafe condition, in the absence of distinct notice 
to him or to the public not to use it. 

Messrs. C. P. O'Malley and M. J. & T. A. Doriahoe, for plaintiff. 
Mr. D. J. Davis, City Solicitor, for defendant. 
Opinion by Kelly, A. L. J., May 14, 1906. 

This case and the case of John J. Coyne vs. The' City of Scranton, 
No. 1206, September Term, 1903, were tried together, and as the same 
reasons for a new trial are presented in both cases there is no need of 
a separate discussion of them. 

The claim on the part of the plaintiffs was that on the afternoon of 
May II, 1903, one E. H. Jordan undertook to drive the horse and car- 
riage of John J. Coyne, the plaintiff in the other case, from the village 
of Minooka to the city of Scranton, for the purpose of getting the 
horse shod ; that he invited Qualey to go with him and that Qualey ac- 
cepted his invitation, and the two started towards Scranton, Jordan sit- 
ting on the left side of the carriage driving, while Quale/ sat on the 
right side; that Jvhen they had gotten within the city lines, driving 
along. Cedar aven,ue towards the central city, they stopped to let a trip 
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of mine cars pass on a branch railroad which crossed the street and ran 
to a near by colliery, and just after they started on again, and while 
passing a street car going in the opposite direction where there was 
barely room to pass, as Jordan turned the horse out from the car track 
slightly in an effort to pass safely, the left wheel of the buggy went into 
a deep rut in the highway with such force that Jordan was thrown out, 
and that the horse went on with Qualey in the carriage trying to stop 
him for some forty or fifty feet, when the horse and carriage and 
Qualey all went over a steep unguarded embankment at the edge of the 
driveway, causing serious bodily injury to Mr. Qualey and damage to 
the horse and carriage belonging to Mr. Coyne. The negligence com- 
plained of was the alleged failure of the city to maintain the street in 
question at that point in a fairiy safe and passable condition for public 
travel, in that the ruts so deep as to be dangerous were suffered to re- 
main there for some months, and the embankment along the side of the 
driveway was allowed to remain for some months unguarded, after 
the city had notice of the conditions there. On the paft of the de- 

• • • 

fendant it was claimed that the cause of the accident was the fright of 
the horse at the passing street car, while Qualey and not Jordan was 
driving, causing him to run away and go over the embankment. 

There was evidence at the trial to sustain either contention, and 
it was submitted to the jury for their determination and verdicts for the 
plaintiff were rendered. The verdicts were not excessive under the 
evidence, and, therefore, they should not be disturbed unless there was 
error committed in the trial. 

Thereasons assigned raise but one question, viz., that binding in- 
structions should have been given in favor of the defendant. After a 
careful examination of the evidence we are of the opinion that both 
cases were clearly for the jury. No fault is found either with our rulings 
or charge, and the only question pressed at the oral argument on this 
rule was that Jordan was guilty of contributory negligence in attempt- 
ing to drive over the street in question when he knew of its dangerous 
condition. This is not the rule in cases of this character. "It is 
generally agreed that a traveller's previous knowledge of the defect in 
the highway whereby he is' injured is not of itself sufficient, as a matter 
of law, to prevent his recovery on the ground of contributory negli- 
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gence" : 15 Am. & Eng. Ency. of Law, 468, In Humphreys vs. Amy- 
strong County, 56 Pa., 204, it was held that it was not contributory 
negligence for one to pass over a dangerous bridge with knowledge of 
Its unsafe condition, in the absence of distinct notice to him or to the 
public not to use it. And in Merriman vs. Phillipsburg, 158 Pa., 78, the 
same principle is laid down. We submitted the question of Jordan's 
contributory negligence to the jury under all of the evidence in the 
case with the instruction that if they found he was guilty of contribu- 
tory negligence the plaintiff, Coyne, whose agent he was, could not 
recover. 

The rule for a new trial is discharged. 



In the Court of Common Pleas of LackaziHimia County, No, jjj^ May 

Term; 1905, 

RUIB TO TAKB OFF NON-SUIT, 
Diamond Glass Co., vs. John H. Ladivig. 

The plaintiff entered into a contract. In writing, with defendant to furnish 
the latter with two show cases and "set them up at defendant's store." 
The parts of the cases were received and placed by direction of de- 
fendant in a room of his store where unopened packages were kept, 
awaiting the coming of plaintiff's representative who was to set them 
up. The same night the store. Including the parts, was destroyed by 
fire. 

Plaintiff brought suit on the entire contract for the agreed price of the cases. 

Held: That "setting up" was a material part of the plaintiff's contract and 
It could only recover upon prOof that the contract had been performed 
In that respect, unless performance had been waived or prevented by 
the unauthorized act of the defendant. 

Messrs. Vosburg & Dawson, for plaintiff. 

Messrs. Watson, Diehl & Kemmerer, for defendant. 

Opinion by Newcomb, A. L. J., May 7, 1906. 

This is a second suit upon an entire contract for the agreed price 
of two show cases. The contract was in writing, being in form an 
order signed by defendant containing detailed specifications according 
to which the cases were to be irade, and requiring the plaintiff to set 
them up at defendant's store, with a term of credit dating from that 
time. It further stipulated that there was "no cpndition or understand- 
ing relative to the above order that is not specified therein." In both 
instances the plaintiff averred full performance. 

The proof was that when the parts were completed at the factory 



J26 LACKAWANNA JURIST. 

in Cleveland they were shipped to this city to the order of defendant in 
several packages on the 22d and 23d of October, 1903 ; that about the 
last of that month the plaintiff's man was here by its direction to set up 
the cases. He left town on October 31st and came back on the night of 

• November 3d. The goods had arrived that day and were hauled to the 

• store not by any special order of the defendant but by order of a dray- 
man having a general contract with him to deliver all shipments found 

- in his name at any of the freight depots. When advised of the delivery 
the defendant directed that the packages be taken to a room on the top 
floor of his store where unopened packages were kept. The same night 
the store and contents, including these packages, were destroyed by fire. 

In refusing to take off the first non-suit we said in substance that 
under the declaration "setting up" was a material part of the plaintiff's 
contract and it could only recover upon proof that the contract had been 
performed in that respect, unless performance had been waived or pre- 
vented by the unauthorized act of the defendant, and that the evidence 
failed to show either waiver or such unauthorized act. 

In this instance the plaintiff went to trial upon the same declara- 
tion. It sieeks to escape the effect of the former ruling on three differ- 
ent grounds. They seem to us quite incompatible with each other. 
First it is contended that setting up was not essential to the passing of 
title to the property, and, therefore, the plaintiff is entitled to recover 
the contract price less what it would have cost defendant to have the 
cases set up. This controverts our construction of the contract on a 
fundamental ground, and we see no reason to say there was error in 
that. But it is not easy to reconcile that contention with the second 
proposition which is that the nature of the goods and the special skill and 
care required in handling them were such that it was peculiarly neces- 
sary that they should be removed from the depot only by the skilled 
operative of the plaintiff who was sent here for the express purpose of 
setting them up, and hence, the act of the defendant in receiving them 
at his store a few hours before the arrival of the operative was an un- 
authorized act which prevented performance on plaintiff's part. This 
would necessarily seem to admit that setting up was a material part of 
plaintiff's contract for one thing, and for another, negatives the theory 
that defendant became liable because title passed by force of the ship- 
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ment to his order and the reception of the packages in his store. 

FinaJly it was sought to reform the contract by adding an express 
stipulation that the defendant should not remove the goods from the 
freight station nor in any wise intermeddle with them, which was omit- 
ted from the writing by mistake and inadvertence, thus charging him 
with an unwarranted interference with the plaintiff's property^ 

'This motion was made only on the trial of the second action and 
then not till after a motion for non-suit. If allowed in all probability 
it would have resulted in a continuance of the cause, thus involving a 
third trial. Considering the nature of the transaction and the incident 
of the fire this omission ought to have been thought of at a much earlier 
date in the litigation. We think the motion could have been properly 
refused on the ground of laches. But there were other reasons for its 
refusal. Thp petition merely avers that the alleged stipulation was 
omitted "by mistake and inadvertence." What was the mistake? Was 
it as to some matter of law? Whose mistake was it, that of the sales- 
man, or of both parties ? The petition is inadequate in these particulars 
to sustain the motion. 

Again, it is uncertain whether the. plaintiff under the proposed 
amendment claims to recover the contract price or damages for the 
loss o£ the cases resulting from the defendant's breach. . For leave is 
asked to add to the declaration this averment : "And as a result of said 
breach of contract and of duty on his part the goods were destroyed on 
said November 3, 1903, shortly after they had been placed in hiiS'said 
store. Plaintiff avers by reason of said breach of contract the defend- 
ant waived and prevented the plaintiff from taking said show cases 
from the station and setting them up, and that the said goods were 
worth $375, and that by reason of the acts of the defendant it has lost 
the same. Plaintiff avers that by reason of the premises it is entitled to 
recover the sum of $375 with interest." 

I 

. This charges a breach of contract sounding in tort, and sets up as 
the measure of damages the value of the goods which plaintiff lost by 
defendant's misconduct. Essentially this is case, not assumpsit, and we 
can see no error in the refusal of an amendment so objectionable for 

duplicity. 

Nothing remains to be considered but the soundness of plaintiff's 
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second position as to an implied interference with the plaintiff arising 
from the voluntary reception of the packages by the defendant when 
brought to his store by the cartman. It is admitted that the only thing 
he could have done at that time would be to order them returned to the 
station. But bearing in mind that they were shipped to his order we are 
unable to see upon what theory he was bound to do that or how he ex- 
ceeded his rights in allowing them to be deposited in his store. It isn't 
claimed that the fire was anything other than a mere casualty or that 
the defendant had any occasion to anticipate it. He is not charged with 
negligently exposing the property to the risk of fire. The event was 
unfortunate, but we can see no more ground for recovery on the con- 
tract than there would have been had the goods been destroyed by fire 
while in the freight station. 

The rule to take off non-suit is discharged. 



In the Court of Common Pleas of Lctckaumma County, No. 414, Jan- 
uary Term, 1904. 

RULE TO TAKE OFF NON-SUIT. 
Eagle Hose Conupany vs, Priceburg Electric Light Co. 

A non-suit is properly directed when. the proximate cause of an injury was 
due to a casualty which the defendant was not reasonably bound to 
foresee. 

Messrs. Vosburg & Dawson, for plaintiff. 

Messrs. Levy, Thayer & Lynch, for defendant. 

Opinion by Newcomb, A. L. J., May 7, 1906. 

A fire broke out in a frame building in the village of Priceburg about 
forty feet diagonally across the street from an electric light maintained 
by the defendant company. The lamp was suspended over the street 
from a mast arm fixed to the pole. It was held in place by a hemp rope 
running through a pulley attached to the arm. The hose company re- 
sponded to the fire alarm and for its purposes it was hecessary to drive 
its wagon past the pole, perhaps a hundred feet, vyhere it was turned and 
driven back. Just as the team approached the light on its return the 
lamp fell to the ground with the wires attached, and, without fault on 
the driver's part, one of the horses stepped on the wire and was in- 
stantly killed by the electric shock. The cause of the accident to the 
lamp was the intensity of the heat from the fire which in some way un- 
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noticed had become communicated to the rope and burned it off. • The 
rope ran along the mast arm to the pole and thence down the pole to a 
point within reach from the ground where it was made fast to a cleat. 

. While negligence in two particulars was charged, plaintiff sought to 
sustain only the averment of negligent construction in that there wa^ 
no device on the pulley known as a safety clutch, the office of which is 
to detach the weight of the lamp when drawn up to the mast and at- 
tach it to the pulley. Its the6ry was that had such device been used the 
lamp would not have fallen when the rope was severed. 

The non-suit was directed upon the ground that the proximate 
cause of the injury was the burning of the rope due to a casualty which 
the defendant was not reasonably bound to foresee. 

The plaintiff assumed the burden of proving that in and prior to 
the year 1903, wh^n the accident occurred, such devices had come into 
use. As to the extent of their use in this vicinity the evidence was 
somewhat indefinite. It did appear, however, that in design and char- 
acter they were various and only one of the then known designs was 
calculated to afford the rope any protection from fire at the point be- 
tween the cluth and the lamp. This was a clutch having a hood which 
served as a shield. The evidence failed to show either that the use of 
this kind of clutch was anything more than experimental in this 
locality at the time in question, or at wh^t point the rope was 
burned off. 

Hence we fail to see how, in any view of the evidence, the specific 
allegation of negligence relied upon is made out, and the rule to take 
off the non-suit is discharged. 



In the Court af Quarter Sessions of Lackawanna Co\inty, No. 29 Feb- 
ruary Sessions ^^ ipo6, 

INDICTMENT: FORGERY, 
,RULE TO QUASH, 

Commonwealtk vs, T, Mitchell. 

An instrument void on its face because meaningless, indefinite, or lacking a 
payee is not a subject of forgery. 

Mr. W. R. Lewis, District Attorney, for plaintiff. 
'Messrs. John F. Scragg and W, W. Baylor, for defendant. 
Opinion by Kelly, A. L. J., May 14, 1906. 
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The defendant is indicted for the forgery of the following paper: 

"Advertising Contract. 

As settlement in full for our insertion in the 1905 Edition of this 
book The undersigned firm agrees to pay Forty Dollars, The same ap- 
pearing 54 Page and Heading as ordered therein on Publication. 

Verbal agreements not recognized. 

Am Handbook & Rf Guide 

%40,oo Firm Name The Title Guaranty & Trust 

Per Company of Scranton, Penna. 

Book not included in this charge. 

Address by Grant L. Bell, 
ScrdfUon, Feb. 1905. Treasurer." 

The indictment contains all the usual and formal averments, and 
charges that the paper which it designates as an "advertising contract," 
is to the prejudice of The Title Guaranty and Trust Company of Scran- 
ton, Pennsylvania. The question on this rule to quash is : Does the in- 
dictment charge the cr^me of forgery ? 

Forgery is the false making or materially altering^ with intent to 
defraud, of any writing, which if .genuine, might apparently be of legal 
efficiency, or the foundation of legal liability: i Bishop Crim. Law, 
7th Ed., sec. 572, To constitute the crime it is essential that three 
things should exist : ( i ) There must be a false making or other alter- 
ation of some instrument in writing; (2) there must be a fraudulent 
intent; and (3) the instrument must be apparently capable of effecting 
a frauds 19 C>x. 1373. It must be of some apparent legal efficacy 
and one which if genuine might injure another, and, therefore, an in- 
strument void* on its face because meaningless, indefinite, or lacking a 
payee is not the subject of forgery : Ibid 1379-80. 

Applying these tests to the writing set out in the indictment no 
forgery is charged. The instrument is entirely meaningless. It would 
not sustain an action in favor of anyone standing by itself. It does not 
mention what is to be inserted in a book or what book the insertion is 
to appear in or who is to cause the insertion to appear, or who is to re- 
ceive the forty dollars mentioned; **Am Handbook & Rf Guide" with- 

» 

out explanation conveys no meaning at all. In fact the paper is a mere 
incoherent jumble of words and figures. 
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In the cases of People vs. Parker, 114 Mich. 442, and People vs. 
Drayton, 168 N. Y., 10, we find papers very similar to this one set out 
in indictments for forgery, in both of which it was held that the in- 
dictments did not charge a crime in the absence 6{. any aver- 
ment of extrinsic facts or matter aliunde to show that the instru- 
ment, if genuine, would be operative. Of course if the first count which 
charges forgery is bad the second count charging uttering must also 
be bad. 

The rule to quash is made absolute. 



In the Court of Comtnn Pleas of Lackanvanna County ^ No. j. May 

Term, 1906, 

IN EQUITY. 
MOTION TO CONTINUE PRELIMINARY INIUNCTION. 

Charles E. Chittenden et at. vs. Joseph Reddington. 

Where the whole structure is substantially carried forward it is not a bay 
window nor can it be made into one merely by Inserting or openingr 
windows in its walls. 

A bay window is distinctively and essentially, a window projected outwards 
beyond the front line or place of a building, on a square, polygonal or 
circular plan, the effect of which is to form a bay or recess in the room 
from which it projects or opens. If it is supported or carried on cor- 
bels or brackets, it is called an oriel; if circular in plaii, it is« a bow 
window; if it is straight sided and rests upon the ground it is a bay 
window proper; and if it extends up over more than one story, it is 
called a double or triple bay according to the number of stories to 
which it reaches. 

Messrs. Vosburg & Dawson, for plaintiffs. 

Mr. Clarence Balentine, for defendant. 

Opinion by Newcomb, A. L. J., May 22, 1906. 

This is a proceeding to restrain the * defendant from erecting a 
building upon any part of what is locally known as the "ten foot reser- 
vation" on his lot at No. 1009 Mulberry street in this city. The plain- 
tiffs, Mr. Chittenden and Mr. Higgins, own the lots adjoining the 
defendant on the east and west respectively. The other plaintiff, Mr. 
Brooks, owns a lot on the opposite side of the street. The several lots 
of the plaintiffs are improved with dwelling houses, occupied by the 
owners with their families. The defendant's lot is also improved with a 
two-story frame dwelling house in course of alteration so as to enlarge 
it and convert it into an apartment house. The controversy arises out of 
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a right or privilege common to all the titles derived from the Lackawan- 
na Iron & Coal Company, under which these parties, as well as all other 
owners on the central city streets, have title to their lands. The privi- 
lege is coupled with a restriction and in form is as follows : "With the 
privilege of using ten feet in front of the front line of said lot upon 
Mulberry street for yard, vault, porch, piazza, cellar-way and bay 
window, but for no other purpose." 

The history of this provision was the subject of interesting dis- 
cussion in this court in Com. ex. rel. Jermyn V3. Nelson, 2 Lacka. Jur., 
261 in 1894. This was a mandamus to compel the defendant as inspec- 
tor of buildings to issue a permit which he had refused because in his 
judgment the plan involved the occupation of the ten feet in question 
on Spruce street by a building not within the terms of the privilege. It 
was claimed on the other hand that the proposed construction was a 
bay window. The court found as a matter of fact that it was a bay 
window, and held as a matter of law that such window could form a 
bay to a building as well as to a room. In a later case, Vetter, et al., vs. 
Flaherty, 4 Lacka. L. N., 175, in 1897, which was a motion for special 
injunction at the suit of adjoining owners to restrain defendant from 
extending his building upon the ten-foot strip on Penn avenue, this rule 
was modified and one materially different laid down which has become 
the settled rule of this court. We can add nothing to what was there 
said by Archbald, former president judge of the court, in an elaborate 
and instructive opinion covering the history and purpose of the provi- 
sion in the deed giving rise to the controversy as well as the respective 
rights of all parties concerned as affected by the restriction. Hence, 
we refer to that case for a full dicussion of the principles which are 
regarded as controlling the disposition of this motion. 

The question there, as in this case, was whether a certain proposed 
construction was a bay window within the meaning of that term as used 
in the grant from the L. L and C. Co. The learned judge defined the 
term as follows : 

**A bay window in its broadest architectural significance consti- 
tutes a class of window structures of which an oriel window, a jut win- 
dow, a bow window and a* bay window proper are individual examples. 
It is distinctly and essentially a window projected outwards beyond the 
front line or face of a building, on a square, polygonal or circular plan, 
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the effect of which is to form a bay or recess in the room from which 
it projects or opens. If it is supported or carried on corbels or brackets 
it is called an oriel; if circular in plan it is a bow window; if it is 
straight-sided and rests upon the ground it is a bay window proper ; and 
if it extends up over more than one story it is called a double or triple 
bay according to the number of stories to which it reaches. See 
Knight's Mechanical Dictionary, Vol. i, p. 252; Encyc. Brit., Vol. i, p. 
460; Imperial Dictionary, tit. Bay window; Standard Dictionary, ibid; 
Encyclopaedic Dictionary, ibid; Worcester's Unabridged Dictionary, 
ibid ; Century Dictionary, ibid ; see also the eyidence in the case. 

"Where the whole structure is substantially carried forward it is 
not a bay window nor can it be made into one merely by inserting or 
opening windows in its walls." 

As already noted, this definition has from that time been adhered 
to by this court as entirely satisfactory and consistent with the manifest 
objects which the clause in question was intended to secure. It only 
remains, therefore, to determine whether the structure complained of 
falls within that definition. 

The evidence taken at the hearing, and a personal examination of 
the defendant's building so far as it has progressed, warrants the find- 
ing that his old building has been extended in the rear; a third story 
has been added; the front including the old piazza and piers has been 
removed, together with a considerable portion of the front cellar wall ; 
the cellar has been excavated to extend under the new structure in 
front; new foundations have been built extending from front of old 
building in a straight line toward the street a distance of about twelve 
feet, and also under new front excepting a space of about seven feet at 
center which has been left open for steps. The new foundation extends 
outward six or seveii mchcs from face of woodwork now in place sug- 
gesting the intention of facing new wood side walls, hereafter men- 
tioned, with brick or stone. From the break in front foundation a pas- 
sage or recess has been formed six feet eight inches wide enclosed by 
brick walls on either side, extending to top of second story, which is 
the proposed height of the structure complained of. Calling the inside 
line of the ten-foot "reservation'' the building line, these brick walls 
extend toward the street about five and one-half feet beyond the build- 
ing line, and are, therefore, to that extent on the ^'reservation." They 
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are solid to a point about seven feet back where openings have been 
left for a door of ordinary size on either side of recess or passageway. 
From that point the walls extend back about seven feet farther and 
there connect with face of another brick wall. With the exception of 
this recess which is as yet entirely open, the new front is entirely closed 
to top of stone^work, which is fairly heavy construction with cut stone, 
and 'is about five feet above grade at highest point. The front sills are 
on these walls, thus defining the outlines of the proposed front enclos- 
ure. So outlined each side of the central passage makes a sepurate 
section of the new front, each of which has a central face parallel with 
the street six feet wide as shown on plan, and a side face four feet wide 
turning back from either side of the central face at an angle of about 
eleven degrees. In this way an extension is formed of about nine inches 
from the exterior angles, making a total extension of the sections of 
about six and one^half feet beyond the building line. According to the 
building plans these faces are to be windows. The wooden side walls 
above referred to as extended are a continuation of the old side walls' to- 
ward the street. They are of frame work covered with diagonal sheath- 
ing each having an opening for a window about three feet by six, and 
as already noted, are apparently intended to be veneered with brick 
or stone. 

In our judgment this forms a case "where the whole structure is 
substantially carried forward'' beyond defendant's building line. The 
mere opening of a passageway so as to divide the building front into 
two sections is of no more importance in determining its character than 
window openings would be. The only thing about the proposed con- 
struction to give a bay window effect is the nine inch extension formed 
on each section by the three faces above described rising from the front 
foundation, one of which parallels the street, the other two connecting 
it at an angle with the ends of the side walls. But the trouble with that 
is that the base of the bay thus formed would be upwards of five feet 
beyond the building line. The structure as planned is obnoxious to the 
rule stated in Vetter vs. Flaherty, and may be restrained at the §uit of 
the plaintiffs as owners of lots on the same plot for the general benefit 
of which the restriction as to the use of the ten-foot strip exists. 

The order for the writ was somewhat general and indefinite and 
should be made more specific, as follows: That the defendant, his con- 



LACKAWANNA JURIST. 135 

tractors, agents, •tervants and employes be enjoined from using the ten 
feet in front of the front line of his lot on Mulberry street in the city of 
Scranton, described in plaintiff 's bill, for any purpose other than for a 
3^rd, vault, porch, piazza, cellarY^ay or bay window, and particularly 
from erecting or constructing thereon the building proposed by him to 
be there built as shown by the plans in evidence at the hearing had in 
this case, and as outlined by the construction now upon the ground. As 
so modified the preliminary injunction is continued until- the further 
order of the Court. 



In the Court of Quarter Sessions of Lackawanna, No, s^o, December 

Sessions, 1905, 

CASE STATED, 
Commonwealth vs. George L Griswold. 

A person who simply g^oes about and takes orders for groods as the affent 
of a non- resident- business house, and afterwards delivers them to the 
several purchasers and collects from them the prices at which theywere 
sold does not violate an ordinance which provides that every person 
who enters in a transient business for the sale of any merchandiiie 
"from cars, platforms or traneient warehousee, shall aod must take out 
a license for the same from the city treasurer of said city." 

Mr. D. J. Davis, City Solicitor, for plaintiff. 
Messrs. Vosburg & Dawson, for defendant. 
Opinion by Kelly, A. L. J., May 7, 1906. 

The defendant was arrested upon the charge of violating an ordin- 
ance of the City of Scranton and was duly convicted before an alder- 
man who sentenced him to pay a fine of one hundred and fifty dollars, 
pay the costs of prosecution, and in default .of payment of fine and 
costs he was committed to the county jail for a period of thirty days. 
The specific charge was that the defendant "did, on or about the i6th 
day of October, 1905, enter into a transient business in the City of 
Scranton, for the sale of goods, wares and merchandise, without first 
having taken out a license so to do," thus violating the ordinance of the 
city known as File of Common Council No. 54, .of the year 1901, apr 
proved the 24th day of March, 1902. An appeal to this court was al- 
lowed^ upon defendant entering bail, and the facts have been agreed 
upon in a case stated. 

The first section of the ordinance provides : "That hereafter every 
person; whether principal or agent, not engaged in permanent business 
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in the City of Scranton, entering into, beginning or desiring to begin a 
transient business in said City of Scranton, for the sale of any goods, 
wares or merchandise whatsoever, from cars, platforms or transient 
warehouses in the said city, whether the same shall be represented or 
held forth to be bankrupt, assignee, about to quit business, or of goods 
damaged by fire, water or otherwise, or by any attractive or conspicu- 
ous advertisement whatsoever, shall and must take out a license for the 
same from the city treasurer of said city." The second section provides 
for the amount to be paid for the license, its term, and exempts persons 
selling goods of their own raising or manufacture ; and the third section 
fixes the penalty for violation. 

The facts relied upon to establish the defendant's guilt are set out 
in the fourth, fifth, sixth and seventh paragraphs of the case stated, as 
follows : 

"Fourth: The above named defendant, George I. Griswold, is a 
citizen of the State of Pennsylvania and of the United States, and at the 
time of the commencement of the prosecution of this case was and still 
is employed by the Citizens' Wholesale Supply Company, a foreign cor- 
poration, of the City of Columbus, in the State of Ohio; that the said 
defendant, in pursuit of his employment under said company, came to 
the City of Scranton, in the county of Lackawanna and State of Penn- 
sylvania, on the 1 8th day of October, 1905, for the purpose of deliver- 
ing certain goods for which he, the said defendant, as the agent of said 
company, had previously made contracts of sale, while the said goods 
were in the warehouse of the said, company at Columbus afore3aid ; that 
the said defendant went to the Delaware and Hudson Railroad freight 
station in the City of: Scranton and took therefrom large packages of 
groceries and other articles of domestic use and consumtion which had 
been shipped from Columbus, aforesaid, addressed and to lie delivered 
to the said-defeildant ; that the said defendant carried the goods afore- 
said to a room at No. 1538 Dickson avenue, in the said city of Scranton, 
and there broke the bulk by opening a large box in which were pack- 
ages wrapped up in separate parcels in quantities respectively as or- 
dered, as per the* said contracts, but without any name written or print- 
ed on any parcel, and from this point delivered the same to the proper 
purchasers at their residences, and collected the (contract price therefor, 
and ^mong the said goods there were some brooms in the large box, 
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tied together in a single bundle, which was broken and delivered to the 
respective purchasers thereof according to the contracts aforesaid. 

"Fifth: The defendant aforesaid delivered all goods received by 
him in the manner above set forth without having first taken out or 
procured any license under the ordinance aforesaid. 

**Sixth::. The said goods delivered by the said defendant were no 
^represented or held forth' by him or any other person *to be bankrupt, 
assignee, about to quit business, or of goods damaged by fire, water or 
otherwise, or by"* any attractive or conspicuous advertisement whatso- 
ever,' nor was the said defendant or his principal, the Citizens' Whole- 
sale Supply Company, 'engaged in permanent business in the said .City 
of Scranton.' 

"Seventh: That a portion of the goods delivered by the defendant 
in the manner stated was manufactured by the said The Citizens' 
Wholesale Supply Company, and other portions of said goods were not 
manufactured or produced by said company." 

The first question which presents itself is whether the acts of the 
defendant as above set forth constitutes a violation of th^ provisions of 
the ordinance in question. We do not think so. The ordinance is penal 
and must, therefore, be strictly construed. It was apparently intended 
to apply to that class of itinerant nuerchants who go about from place to 
place and temporarily engage in business under pretext of selling off 
goods which have been damaged by fire, or which have to be speedily 
disposed of on account of the bankruptcy or insolvency of the then 
owner or the late owner, or for some other imperative reason, and whp 
advertise in such a way as to create the impression that on account of 
some such calamity or unusual circumstance bargains may be had. And 
whether its provisions would apply to one who temporarily engaged 
in business and who advertises his wares in the ordinary way is .some- 
what doubtful. , But be that as it may, the facts of this case do not 
show any violation of its provisions. 

The defendant did not enter into a transient business for the sale 
of any merchandise "from cars, platforms or transient warehouses." 
He did not represent that any of his wares were "bankrupt, assignee, 
about to quit business, or damaged by fire" goods, nor did he make use 
of "any attractive or conspicuous advertisement whatsoever." He sim- 
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ply went about and took orders for g^oods as an agent of a non-resident 
business house, and afterwards delivered them to the several purchasers 
and collected from them the prices at which they were sold. As far as 
the facts stated disclose the only difference between his acts and tBose 
of the ordinary commercial traveler for an individual, firm or company 
of a foreign state, was that ordinarily after an order is taken it is sent 
on to the seller and the goods are shipped to the purchaser direct ; while 
in this case the goods represented by the different orders taken were as- 
sembled in bulk and shipped to the agent who broke the bulk and dis- 
tributed tlie goods to the customers. 

As we hold that the case is with the defendant upon the first ques- 
tion presented it is not necessary to discwiss the others. We sustain the 
appeal and adjudge the defendanf not guilty. 



Int he Court, of Common Pleas of Lackawanna County, No, 226, 

January Term, ipo6. 

CASE STATED, 
W, IV. Watt et al, vs. The Finn Coal Co. 

It is a well known principle of construction that the language of a deed in 
case of doubt will be construed most strohgly against the grantor. 

It is a familiar rule that a deed or grant must be construed most strongly 
against the grantor. This applies with especial force to a reservation 
or restriction whereby there is a withholding of something from the 
grant. 

Messrs. Willard, Warren & Knapp, for plaintiffs. 
Messrs. Welles & Torrey, for defendant. 
Opinion by Kelly, A. L. J., May 7, 1906. 

The facts as agreed upon in the case stated, briefly stated, are as 
follows : 

On the 28th of March, 1867, Stephen S. Clark, who was the owner 
of a piece of land in the City of Carbondale, containing twenty-three 
acres and sixty perches, more or less, by a deed in which his wife 
Miranda joined, conveyed to one Morgan Reese, the surface or right 
of soil of one acre and two perches of it, describing the same by 
courses, distances and boundaries, expressly reserving and 
retaining "all mineral coal in and upon the land en- 
closed by the above lines and the right to mine and take 
away the same without any liability whatever to said Reese, his heirs 
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and assigns, for damages caused thereby; the said Clark is not to dis- 
turb the coal lying directly under the house that is now built on the 
premises." On the i6th of June,. 1873, Clark and his wife by deed 
conveyed to W, W. Watt and others, by description giving the courses 
and distances, the twenty-three acres and sixty perches above men- 
tioned, and at the end of the description stating: "Excepting and re- 
serving out of above about one acre previously sold to Morgan Reese, 
as described in deed of conveyance given to said Reese." On the 8th 
of June, 1904, Clark conveyed to Wade M. Finn by quit-claim deed all 
• his right, title and interest in the coal iii the one-acre and two perches, 
the surface of which bad been sold to Reese in 1867, and Finn assigned 
his interest to the defendant. In^ the meanwhile, on the 3d of January, 
1903, W. W. Watt and others, the gn^ntees in the deed of the twenty- 
three acres and sixty perches made in 1873, made a lease of the coal 
underlying the tract to Wade M. Finn and Edward Roderick, which 
called for the payment of certain royaltiies. The interest of Finn and 
Roderick in the lease has passed to the defendant. 

The defendant company claims ownership in the coal underlying 
the one acre and two perches and denies the right of the plaintiffs to 
collect royalties for mining it; while the plaintiffs claim that they ac- 
quired title to it by the deed from Clark in 1873, and that it passed by 
their lease made in 1903, and that the defendants are, therefore, under 
the terms of the lease, required to pay royalties for mining it. 

The facts raise but one legal proposition, viz. : Did the coal under 
the one acre and two perches in question pass to W. W. Watt and others 
by virtue of the deed of Stephen S. Clark and wife made in 1873? As 
Clark only sold to Morgan Reese the surface and expressly retained and 
reserved the coal he was the owner of all of the coal under the whole 
tract when he made the deed', and in the general description he con- 
veyed all of the tract, the whole twenty-three acres and sixty perches, 
by a description which carried all of the land, surface and minerals. So 
the question narrows itself down to the effect of the exceptions follow- 
ing the general description which we have already quoted, of about 
one acre already sold to Reese "as described in deed of conveyance 
given to said Reese." 

The question does not appear to us to be at all difficult. It seems 
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clear that the intention was to except from the grant that which had 
already been conveyed away and which the grantor, therefore, did not 
own, that is to say, the surface. The exception is of about one acre 
sold to Reese and it refers to Reese's deed for a description of what' 
was sold. Referring to it we find only the surface conveyed, and the 
coal reserved. We do not think the languoge of the exception i$ fairly 
susceptible of any other construction. 

But conceding for the moment that such a construction is not clear 
and that it could be reasonably argued that it was the intention to retain 
the coal and except it from the grant, the. most that could be said would 
be that the clause could be fairly construed both ways and that the ef- 
fect of it was doubtful. In such case we could only reach the satiie 
result because of the well known principle of construction that the 
language of a deed in case of doubt will be construed most strongly 
against the grantor: Beeson vs. Patterson, 366 Pa., 24. "It is a 
familiar rule that a deed or grant must be construed most strongly 
against the grantor. This applies with especial force to a reservation 
or restriction in a deed whereby there is a withholding of something 
from the grant" : Paxson, J., in Klaer vs. Ridgway, 866 Pa., 534. We 
are, therefore, of the opinion that the coal under the whole tract passed 
by virtue of the deed from Clark, made in 1873, ^^^ that his quit-claim 
deed, made in 1904, was of no effect This decides the case for the 
plaintiffs. 

We, therefore, direct judgment to be entered in favor of the plain- 
tiffs and against the defendant in the sum of $982.00^ with interest from 
February i, 1905, with the right of the defendant to appeal as stipulated 
in the case stated. 



In the Court of Common Pleas of Lackawanna County, No. 120, No- 
vember Term, 1904, 

EXCEPTION TO REPORT 0F:V7EIVERS. 
In Re, Application of John A, Dieter for Appointment of Viewers. 

The map attached to the report Of viewers ought to indicate the properties 
affected by the improvement with the names of the owners. 

Mr. James Mahon, for petitioner. 
Opinion by Edwards, P. J., May 5, 1906. 
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While some of the exceptions to the viewers' report in this case are 
of a technical character most of them are well taken. The report is *.n- 
coroplete. Viewers reports in cases like this ought to show : 

1. What the improvement is. 

2. The place and places where it has been made. 

3. The damages, costs and expenses of the improvement as ascer- 
tained and determined by them upon the hearing. 

4. The properties -n the neighborhood particularly benefited by said 
improvement, and the names of the owners. 

5. The properties damaged and the amount allowed in each case. 

6. The amount, of benefits assessed against each property bene- 
fited. 

7. What amount of the total amount of damages, costs and ex- 
penses are left unprovided for by said assessment. 

The map attached to the report ought to indicate the properties af- 
fected by the improvement with the names of the owners. This possi- 
bly mig^ht meet the most serious objection entertained by the exceptants, 
it appearing that appeals are pending in all the cases where damages 
have been allowed. 

Without now formally disposing of the exceptions we ^ef er the 
report back to the viewers so that they may file an amended or supple- 
mentary report within ten days from this date. 



In the Court of Common Pleas of Lackanmnna County, No. 767, May 

Tenti, 1905. 

DEMURRER TO PLAINTIFFS STATEMENT, 
William Bagneil, etc, vs. Herman Osthaids. 

In the absence of anything: to show the provisions of the will, the presumption 
is that an executor acts for the estate of his testator. 

Seeking to invoke a statutory right and to impose upon the defenddint a statu- 
tory liability, the plaintiff must bring himself strictly within the terms 
of the statute. Failure to do so leaves a declaration demurrable. 

Neither insolvency, ceasing to do business, nor utter inability to transact its 
affairs is the equivalent in law 'to a decree of dissolution. 

Messrs. Welles & Torrey, for plaintiflF. 

JMessrs. Willard, Warren & Knapp, for defendant. 

Opinion by Newcomb, A. L. J., May 7, 1906. 

The declaration in this case involves to some extent the career of a 
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Mi990uri cdrpo ation having a capital stock of sixty thousand dollars 
and assets amounting in the aggregate to nine dollars and eighty cents. 
The par value of its shares was. ten dollars each. It is averred that 240 
shares were issued by the company to the defendant, not in his own 
right, but as executor, etc., of one Jane K. Collins, deceased, in satis- 
faction of a debt owing by Alexander Dow, president of the company, 
to the Collins estate, and that it was so issued in pursuance of agree- 
ment between Dow and the defendant. It is also averred that as exec- 
utor the defendant had no power to take the stock in that way for the 
estate, and, hence, this suit is brought against him personally 'to enforce 
an alleged liability which it is claimed the laws of Missouri impose upon 
all purchasers of such stock to pay to the company its par value! And 
it being further alleged that the company received nothing out of this 
transaction as the defendant well knew, the plaintiff asserts the right 
to sue as a creditor of the corporation. The declaration avers that he 
has recovered judgments against the company in the courts of that 
state, execution whereof has proven fruitless; that- the company is in- 
solvent, has ceased to do business, and "is utterly unable to transact its 
affairs." 

So far as appears by the copy set forth in the declaration the only 
provision of the statute which is at all relevant is as follows: "If any 
company formed under the provisions of this chapter dissolve, leaving 
debts unpaid, suits may be brought' against any person or persons who 
were stockholders at the .time of such dissolution without joining the 
company in such suit * * *." Whether this company was "formed 
under the provisions of this chapter" does not appear. 

Moreover, as a matter of first Impression this language might be 
regarded as a rather vague and general expression if the puipose was to 
create and define the right here set up by the plaintiff, but that may be ' 
a matter for the determination of the courts of that state. However 
that inay be, it apparently relates to a right to sue after formal dissolu- 
tion which, according to all procedure, so far as we knew, requires a 
decree of court or other tribunal clothed with authority to mtke such 
order. It may be that the statute uses the words "dissolve" and "dis- 
solution" in some sense differing from their ordinary import when used 
to mark the termination of corporate existence. If so It should |be made 
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to so appear by the context. We can give them only their ordinary and 
well known meaning in construing this declaration. It nowhere appears 
that this corporation has been dissolved. Neither insolvency, ceasing 
to do business, nor utter inabiHty to transact its affairs is the equivalent 
in law to a decree of dissolution. Inability "to transact its affairs" im- 
plies the continued existence of the corporation, for if dissolved it 
would have no affairs to transact. 

Seeking to invoke 'a statutory right and to impose upon the de- 
fendant a statutory liability the plaintiff must bring himself strictly 
within the terms of the statute. Failing to do so the declaration is for 
that reason demurrable. 

But there is another reason fatal to the declaration. It isn't enough 
to say in mere general terms that the defendant had no power to accept 
this stock in payment of a debt due the estate of his testatrix. Whether 
he had or had not would depend upon the limitations of his powers as 
defined by her will. There is no presumption against his having such 
power and its existence isn't negatived by the naked averment that he 
did not have it. That is a legal conclusion iwhich cannot arise out of 
such an averment. In the absence of anything to show the provisions 
of the will the presurnption is that the defendant was acting for the es- 
tate of Mrs. Collins. That being so it follows that if otherwise action- 
able the plaintiff's claim is against the estate and not against the de- 
fendant. 

The demurrer is sustained. 



In the Court of Common Pleas of Lackawanna County, No, 295, May 

Term, igo6, 

HABEAS CORPUS. 

Conumomvealth, ex reL, Jennie Jenkins vs. Anthony See get, Hattte 

Seeger and Jane A, Decker. 

Where stt a. habeas corpus proceeding: the adopting parent relinquishes all 
claim to a child, there is nothing left the court but to restore the cuar* 
tody of the child to the niother. 

Mr. John R. Jones, for petitioner. 
Opinion by Edwards, P. J., May 7, 1906. 

The contest in this case is over the custody of a boy about 12 
years of age. When a year old or less he was taken to the home of 
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Anthony Seeger, who evidently intended to adopt him, because we find 
that Seeger in November, 1895, filed a petition praying for a decree 
of adoption. A rule was granted returnable to a term of argument 
court, but no decree was ever signed. It is undoubtedly true, as counsel 
claims, that the matter was overlooked. Everything seems to be com- 
plete except the signing of t\ie decree. We find the petition, the rule, 
the consent of the child's mother — ^all but the decree. The boy lived 
with Mr. and Mrs. Seeger while the husband and the wife lived to- 
gether. When they separated the boy went with Mrs. Seeger and, as 
we understand the matter, is now living with her sister. The evidence 
taken at the hearing reflects severely upon the question of Mrs. Seeger's 
fitness as custodian of the child, and if this were the question in the 
case we Would have no difficulty in awarding the custody of the boy to 
his mother, the relator, who is well able to take care of him. We find 
a legal question confronting us and 'this must be disposed of before we 
can determine the case on its merits. What right has Mrs. Seeger to 
the custody of the child ? Did she acquire any right by reason of the 
adoption proceedings? We find that Mrs. Seeger's name is not men- 
tioned in these proceedings, which are solely confined to Anthony 
Seeger. So far as Mrs. Seeger is concerned she is a stranger to the 
record. If Mr. Seeger were contesting the claim of the relator he could 
do so successfully, notwithstanding the fact that no decree of adoption 
was signed; but he presents a petition at the habeas corpus hearing 
waiving all right to the custody of the child, and praying that the boy 
be given to his mother, and also claiming that Mrs. Seegef is an unfit 
person to take care of the boy. We hold that Anthony Seeger is the 
only person who has any legal claim on the child, and if he relinquishes 
this claim, there is nothing left but to award the custody of the child to 
the mother. Our attention has been called to the case of Peterson's 
Estate, 212 Pa., 4^3, where it is stated that the carditial fact in the adop- 
tion of a child is the intention of the adopting parent, and not the 
literal decree of the court. The facts in this case are very different 
from those of the case at bar. In the Peterson case while the petition 
was in the singular number it was signed by Samuel and Laura Peter- 
son and there was a decree actually signed referring to tlie child ^s one 
of the heirs of the "petitioners." 
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After hearing and on proper consideration of the evidence we 
award tiie custody of Burton Jenkins, otherwisie known as Burton 
Se^;«r, to the relator Jennie Jenkins. Each party is to pay her or their 
own witnesses' costs. 



In the Court of Common Pleas of LackofWanna County, No; 578, March 

Term, ipo6. 

CERTIORARI. 
W. L. Riley vs. J. R. Compton. 

It is Uie better practice when proceedln^r to recover a penalty for the viola- 
latlon of the act of 1855, P. Li. 53, prohibiting the sale of liquors on Sun- 
day, to submit to the magistrate a sworn information or complaint 
before he issues the summons, although. a praecipe mifi^t possibly an- 
swer the same purpose. 

If the place where the law has been violated is in ahy poor district then . the 
suit Should be in part to the use of the overseers of the poor of the 
township or whatever the district might be called. 

Mr. L. P. Wedeman, for plaintiflF. 
Mr. F. M. Lynch, for defendant. 
Opinion by Edwards, P. J., May 7, 1906. 

There are three cases before us involving the regularity of suits 
brought before aldermen and justices of the peace to recover the penalty 
for violation of the act of 1855, P. L. 53, prohibiting the sale of liquors 
on Sunday. Neither of the suits are properly brought The second 
section of the act specifies clearly the manner in which such suits should 
be brought, and if the plain directions of this section were followed wc 
would not be called upon to reverse proceedings of this nature one after 
another, with such regularity. 

The second section. provides that any person violating the provi- 
sions of section one (selling on Sunday) shall for each ofEense forfeit 
and pay the sum of fifty dollars "one-half of which shall be paid to the 
prosecutor and the other half to the guardians of the poor," etc. The 
penalty is to be recovered "as debts of like amount are now by law re- 
coverable, in any action of debt (now assumpsit) brought in the name 
of the commonwealth, as well for the use of the guardians of the poor, 
eta, as for the person suing." If the prosecutor is himself a witness 
the whole penalty is to be paid to the guardians or overseers of the poor. 

Each of the three cases now before us is brought by W. L. Riley 
as fdaiotiff, which is manifest error. It is true that in the transcript \\re 
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find the fololwing entry : "Whereupon the said W. L. Riley prays that 
the said defendant may be summoned at his suggestion to answer to the 
Comminwealth of Pennsylvania." This entry is of no moment because 
it is only a recital in part of the complaint. Nor do we find in either 
of the three cases any reference to any poor district by name, or to the 
overseers of the poor of any township. 

We shall here make some suggestions as to the manner in which 
these suits should be brought. Taking the Compton case, in which this 
opinion is written as an instance, we find that the defendant lives in 
Olyph^nt borough, where it is allaged the violation of the law occurred. 
Olyphant is in the Blakely Poor District. Therefore the suit should 
have been begun thus : "Commonwealth of Pennsylvania to the use of 
W. L. Riley, as well as to the use of the Blakely Poor EHstrict, versus J. 
R. Compton." This is the way in which the summons should go out. 
We believe it is the better practice to submit to the miagistrate a sworn 
information or complaint before he issues the summons, the suit being 
for a penalty, although a praecipe might possibly answer the same pur- 
pose. If the place where the law has been violated is not in any poor 
district, then the suit should be in part to the use of the overseers of the 
poor of the township or whatever .the district might be called. As to 
the form of the judgment, to which exception is taken in some of these 
cases, we see no reason why the following would not be substantially 
correct : "After hearing the proofs and allegations in the case the al- 
derman finds the defendant guilty and judgment is given publicly in 
favor of plaintiff and against defendant for the sum of $50 and costs,' 
one-half of which penalty of $50 is to be paid to the prosecutor (nam^ 

ing him) andt he other half to the poor district," or overseers of 

the poor as the case might be. If the prosecutor is a witness the whole 
of the penalty should go to the proper poor district. And the execution 
should follow the judgment. 

The proceedings in this case as well as in Nos. 728 and 115 March 
Term, 1906, are reversed. 



Under a mortgage securing a series of notes due at intervals of 
one year, and providing that nonpayment of any one of them, together 
with nonpayment of taxes, should mature the entire debt, it is held in 
Snyder vs. Miller (Kan.) 69 L. R. A. 250, that the statute of Kmitations 
commences to run at the date of default upon the first note and taxes. 
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In the Court of Common Pleas of LackcttiXumciCoiinfy, No. 949, March 

Term, 1906. 

RULE FOR JUDGMENT. 
Tobyhcmna Creek Ice Co. vs. Bert Kime. 

While book entries can be given using terms commonly known in the trade; 
yet the character of the business must be stated somewhere so as to 
make the statement intelligible, precise and concise. 

Opinion by Edwards, P. J., May 7, 1906. 

Considering the character of the plaintiff's statement, the rule for 
judgment for the want of a sufficient affidavit of defense must be dis- 
charged. Plaintiff in its general statement states that the suit is brought 
for "goods, wares and merchandise sold and delivered," etc., and there 
is attached a copy of the book account ; but nowhere is it stated what 
the nature of the "goods" is. We may infer from the name of the 
plaintiff and a credit at the end of the book account that "ice" was the 
subject of the transactions between the parties; but it may also be 
inferred that "cars" were the commodities dealt in. It is true that book 
entries can be given using terms commonly known in the trade ; yet the 
character of the business must be stated somewhere so as to make the 
statement intelligible and precise and concise. It has been ruled several 
times that a defendant may in his affidavit call attention to a defective 
statement 

Rule for judgment is discharged. 



In the Court of Common Pleas of Lackawanna County, No. 49, May 

Term, ipo6. 

QUO WARRANTO. 

Commomu^ealth of Penmsylvania ex, rel.; P. D. Manley vs. August 

WahJlers. 

Quo warranto will lie where a person is still exercising and claiming the right 
to exercise, at least in part, the duties of a public office. 

Messrs. Zimmerman & Scheuer, for relator. 

Mr. I. H. Bums, for respondent. 

Opinion by Edwards, P. J., May 7, 1906. 

By the terms of the special act of assembly incorporating the bor- 
ough of Dunmore (Act of 1882, P. L., 526) it is provided that the bor- 
ough treasurer shall be elected annually and that as such treasurer he 
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shall also be treasurer of the school fund. The plain meaning of this 
provision is that the distinctive office held is that of borough treasurer 
— a borough office, and that the incumbent of this particular office ex- 
officio collects and disburses the school funds. The respondent, August 
Wahlers, was elected borough treasurer in February, 1905, his term 
expiring March 5, 1906. Last February the relator was elected to the 
same office, and, as we understand the situation, has qualified and is 
exercising the duties particularly pertaining to the borough itself, while 
the respondent claims the right to act as treasurer of the school fund 
until next June. In effect, he says that while it is true he has ceased 
to be borough treasurer he is still school treasurer. This position is in- 
consistent, anomalous and untenable. If he is now collecting and dis- 
bursing school funds he is doing so in defiance .of law. His right to act 
as school treasurer ceased on March 5th last and it was his duty at that 
time to turn over all moneys, and papers in his hands to the relator, P. 
D. Manley. Instead of doing this the respondent is continuing to act 
as school treasurer which is equivalent to saying that he is still borough 
treasurer for some purposes. 

Respondent's counsel claims that the plaintiff has mistaken his 
remedy and that manda^nus would be the proper proceedings to compel 
the respondent to turn over to the relator the papers and moneys be- 
longing to the school fund.. It may be that mandamus would correct 
the wrong, but it would not necessarily settle the whole claim of the 
respondent. We see no reason why quo warranto will not lie, on the 
ground that the respondent is still exercising and claiming the right to 
exercise, at least in part, the duties of borough treasurer. It is true that 
he has relinquished a part of the powers of the office, but he holds on 
to the part involving the control of the school fund. In otlief words, he 
is still acting as borough treasurer. 

On the demurrer we enter judgment against the defendant We 
hold the defendant guilty of unlawfully exercising the office of treas- 
urer of the borough of Dunmore, and we give judgment of ouster 
against defendant that he be altogether excluded from said office and 
from exercising any of the powers and privileges of said office. We 
direct the defendant to pay the costs. 
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In the Court of Common Pleas of Lancaster County, No. 56, Septem- 
ber Term/^ 1903- 

RULE FOR A NEW TRIAL. 
Nissley et al. vs. HofFma/n Bros. 

Where the judgment of a magistrate is> set aside on certiorari for want of 
legal service, the plaintiff may brfng a new suit. 

There is noting in the Act of May 11, 1901. P. L. 164, that prevents the plain- 
tiff from beginning another action until after he has paid the costis in 
the one which has been set aside, and even though there was, it would 
not be effective where no judgment was entered on the record for the 
defendant on the certiorari. 

A party is not entitled to complain of the remarks of counsel to the jury on 
a trial where no objection was made before the jury retired. 

Messrs. C. E. Montgomery and Willis G. Kendig, for rule. 
Mr. C Reese Eaby, contra. 
Opinion by Hassler, J., July 8, 1905. 

It is contended on behalf of the defendants that we shotild have 
given binding instructions to the jury to find a verdict in their favor, 
because a judgment was entered on January 20, 1903, involving the 
same parties and the same cause of action as that in the present suit, 
and that it was unsatisfied at the time this suit was commenced. 

It appeared that plaintiffs had brought suit before an aldermafl 
against these defendants and one other for the same cause of action 
as that on which the present suit is based, and obtained a judgment 
against them. On a writ of certiorari, the proceedings before the jus- 
tice were set aside by this court on December 20, 1902, because there 
had been no legal service of the summons, and the alderman had, con- 
sequently, no jurisdiction : See Nissley vs. Hoffman, 20 Lanc.» Law 
Rev. 49. 

When those proceedings were set aside there was no judgment 
on or adjudication of the cause of action involved in this case. The 
plaintiffs were at liberty to bring a new suit, in order to have the mat- 
ters involved adjudicated, and as this one was not commenced until 
August 15, 1903, eight months after the first proceedings were set 
aside, it was not commenced too soon. 

Our attention has been called to the Act of May 11. 1901, P. L. 
164, which provides that when the proceedings of a justice of the peace 
are reversed on certiorari, and judgment given by the court for the 
defendant, said judgment shall be- entered of record and shall carry 
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with it all costs incurred in the case. When the procee<Sngs in the 
. first suit were set aside, no judgment was entered for the defendant in 
this court on the couse of action involved here. The merits of the ques- 
tion were not passed upon in that decision. The only question was the 
jurisdiction of the justice, and, it appearing that he did not have juris- 
diction, the proceedings were set aside, leaving the parties in th^ same 
position as though no suit had ever been commenced. At most, the 
Act of Assembly, so far as this case is concerned, gave a new remedy 
for costs other than the one provided for by the Act of March 20, 1810, 
Sec. 25, 5 Sm. Laws, 161, which is the only other act on the subject 
There is nothing in the Act of 1901 that prevents the plaintiff from •^ 
banning another action until after he has paid the costs in the one 
which has been set aside, and even though there was, it would not be 
effective in this case, because no judgment was entered for the defend- 
ants, and therefore it would not be a bar to the plaintiffs proceeding as 
they did in beginning the present suit: G>m. vs. Hoffman, 21 Lane. 
Law Rev. 173. 

It is also contended that we should have given binding instructions 
to the jury to find a verdict in favor of the defendants, for the reason 
that "The defendants, under the contract in suit, had the right to de- 
mand a reduction for dainaged tobacco and be the judges thereof. The 
evidence is that they tried to eexrcise that right and the plaintiffs would 
make no reduction, wherefore the defendants had a right to rescind the 
contract." 

This reason does not state all the evidence. One of the defendants 
testified that he demandded a reduction because the tobacco was dam- 
aged, but the plaintiffs testified differently. This left a question of fact 
for the jury. We left it to the jury in the following language: 

"Under the terms of the contract, as I have said, the plaintiffs 
agreed that Hoffman Bros., the purchasers, were not to receive any 
damaged tobacco without deduction, and whether it was damaged, and 
what was to be deducted, was to be judged by Hoffman Bros., the de- 
fendants. If, then, you believe from the testimony that B. F. Hoffman 
went to the place where the tobacco was located at the request of the 
plaintiffs, as he said he did, or at the request of either of the plaintiffs, 

and, in his opinion, found the tobacco damaged, and refused to pay the 
price agreed on for that reason, then he was acting within the terms of 
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the contract, doing what the terms of the contract gave him the right 
to do, and plaintiffs cannot recover anything. 

"The plaintiffs, however, claim in their testimony that B. F. Hoff- 
man came there and did not complain much about the quality of the 
tobacco, but said he had bought it too high, that he would not take it, 
and wanted to buy it for lesd. If you believe this, thai the defendants 
did not want' to deduct from the price because of any damaged tobacco, 
then plaintiffs are entitled to recover." 

An examination of the testimony shows us tha;t this was a fair 
submission of this disputed fact to the jury, and we therefore did not 
err in so instructing them and leaving this question to them. 

The defendants are in no position to complain of the remarks of 
counsel for the plaintiff to the jury. No objection was made to these 
remarks before the jury had retired. As we recall them, the remarks 
of counsel for the plaintiff to the jury were improper, and we so told 
the jury, and gave them such explanation of the questions up0n which 
the improper remarks were made as we believed to be prop^, and we 
are satisfied that the remarks complained of, after our expIa,nation, did 
not do any harm to the defendants. 

There was sufficient evidence to justify the verdict, and as it was 
entirely within th^ provincie of the jury to pass upon the facts, we see 
no reason why we should interfere with it. 

This disposes of all the reasons for a new trial, and we discharge 
the rule. 

Rule dicharged. 

When a contract between two or more persons on one side and two 
or more persons on the other creates a situation involving presently or 
proximately separate rights upon one side each of which, with a viola- 
tion thereof by the other side, would constitute a complete ground of 
complaint for judicial redress, the making of the contract is held, in 
Emers(Mi vs. Nash (Wis.) 70 L. R. A. 326, to be a ^'transaction," within 
the meaning of a statute permitting the joinder of causes of action 
arising out of the saihe transaction ; and such grounds of complaint are 
held to be separate "causes of action arising out of the same trans- 
action," within the meaning of the statute. 
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In the Court of Common Pleas of Lgckctwanm County, No. 1,030, 

September Term, 1905. 

RULE TO DISSOLVE ATTACHMENT UNDER ACT OP 1869 

AND SUPPLEMENTS. 

S towers Pork Packing and Provision Co. vs. Shoener. 

An attempt to defraud witbin the meaning of the Fraudulent Debtors' Act of 
March 17, 1869, P. U 8. as amended by the Act of May 24, 1S87, P. U 197, 
cannot be Inferred from an intent to prefer a creditor. ^ 

The Act of March 28. 1906, P. K 62, relative to the sale in bulk of the whole 
or a large pari of a stock of merchandise and fixtures, or merchandise, 
or fixtures, not in the ordinary course of uslness, does not enlarge the 
operation of the fraudulent debtors' attachment, which has to do only 
with actual fraud. 

Messrs. Welles & Torrey, for plaintiff. 

Messrs, Vosburg & Dawison, for defendant 

Opinion by Newcomb, A, L. J., Npvember 14, 1905. 

The plj^iptiflf by his affidavit, upon which th^ writ was ' founded,^ 
averred, §rst, that the debt in suit wais fraudulently contracted ; second, 
ths^t thte defendant had disposed of his property with intent to defraud 
his creditors. Bfoth of these allegations were traversed by defendant's 
petition for this rule. This cast the burden of proof upon the plaintiff. 
The depositions before us fail to sustain either averment. The most 
that can be said, under the evidence, is that being indebted to various 
creditors, among whom was his landlord on account of rent in arrears, 
amounting to upwards of $500, the defendant gave the landlprd a pref- 
erence by transferring to him without notice to other creditors the bulk 
of his property in satisfaction of that claim. Th^ bona^ fides, of the 
transfer is not impeached. The property consisted of the stock, im- 
plements, furniture, fixtures and machinery of a retail meat business 
which the defendant had been carrying on in the demised premises. Its 
value is not shown to have been in excess of the rent which he was 
owing, and was probably less than that amount. He got not only a 
peceipt in full, but a release from further liabiUty. 

An intent to defraud within the meaning of the attachment act 
cannot be inferred from an intent to prefer a creditor : Loucheim vs. 
Marks, 2 Pears. 268 ; Rice vs. Warren, 3 Del, 283 ; Easterline vs. Jones, 
2 Ku^, 121. 

But it is contended that the transaction falls under the ban of the 
Act of March 28. iqos, P. L. 62, relative to such sales. The argument 
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is that, inasmuch as the provisions of the act requiring notice of the. 
propsed sale to be given to creditors of the seller were not con:q)lied 
with, the sale must as to them be deemed fraudulent. If it were a case 
calling for the application of this statute, there might be grave ^oubt as 
to its constitutionality. But we think it is not such case. It wilj be 
time enough to meet that doubt when it arises in a case necessarily 
requiring its determination. Assuming, for the purposes of this pro- 
ceeding, • that the act is valid, it defines and deals with a constructive, 
not an actual fraud: Hence, as in other instances of constructive fraud, 
the purchaser takes a defeasible title to the property in question. His 
title may be impeached by he creditors of the seller if timely action be 
taken. To do this they may treat the property as if never transferred 
and take it in execution upon a judgment against the seller. We cannot 
see how the Act of IQ05 enlarges the operation of the fraudulent 
debtors' attachment, which has to do only with actual fraud, the exist- 
ence of which, as we have said, has not been shown here. 

The rule to show cause is made absolutely and the attachment is 
dissolved. 



In the Court of Common Pleas of Lackanvanna Count, No, 1499, Sep- 
tember Term, 1905, 

RULE TO STRIKE OFF PLEA IN ABATEMENT 
Peter Antonio vs. Rocky Glen Water Co. et al. 

A plea in abatement, being^ a dilatory plea, should be interposed at the nrst 
opportunity. While such plea should be entered within four days after 
appeal is filed yet under proper circuiiistances the court may, in its dis- 
cretion, allow it to be entered at a later time. 

Mr. H. G. Hubler, for plaintiff. 

Messrs. Vosbiirg & Dawson, for defendants. 

Opinion by Kelly, A. L. J., June, 1905. 

The general rule of law is that a plea in abatement must be entered 
before a plea in bar. Being a dilatory plea it is not very highly fav- 
ored. It must be interposed at the first opportunity, or, as has been 
laid down in the text books and in several Pennsylvania cases, within 
four days after the declaration has been delivered : Chamberlain vs. 
Hibe, 5 Watts, 373 ; Stover vs. Gloninger, 6 S. & R., 63 ; Stage Com- 
pany vs. Hartzell, 22 Pa., 277 ; Daniells vs. Sanderson, Id., 443 ; Chitty 
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on PI, (i6 Am. Ed.) Vol. i, p. 472. Under our rules of court when an 
appeal from the judgment of a justice of the peace is filed in the Com- 
mon Pleas, the transcript constitutes of the plaintiff's declaration and 
the case is at issue without any formal plea, so, even conceding for the 
argument's sake that it was not necessary to enter the plea before the 
magistrate, it should have been entered within four day« after the ap- 
peal was filed. In this<:ase the appeal was filed on September 18, 1905, 
while the plea in abatement was not filed until November 3d following, 
clearly too late. While under proper circumstances thfc court may, in 
its discretion, allcJw a plea in ahiatement to be entered at a later time : 
Hurst vs. Fisher, i W. & S., 438 ; Riddle vs. Stevens, 2 S. & R. 537 ; 
in this case there are no facts disclosed Avhich justify the delay. 
The rule to strike off the plea in abatement is made absolute. 

In the Court of Coitimon Pleas of Delamcsre County, No. 66, March 

Term, 1904. 

DEMURRER TO STATEMENT. 
Norwood Borough vs. Harrison. 

A borough broUsrht assumpsit agrainst a property owner to recover from him 
the ^amount of a judsrment which had been recovered against it for in- 
Jury received from a defective sidewalk in front of his property.^ The 
owner had notice of the original 9uit. Held, that assumpsit could be 
maintained. 

Mr. W. I. Schaffer, for demurrer. 

Mr. E. P. Bliss, contra. 

Opinion by Johnson, P. J., September 5, 1904. 

Mary Atkinson recovered a judgment against the Borougli of Nor- 
wood for injuries suffered by reason of a defect in the sidewalk in 
front of premises owned by William H. Harrison, Sr. The borough 
having paid the judgment, brought this suit in assumpsit to reimburse 
itself for the amount paid. The defendant demurred. His contention 
is that assumpsit is not the proper form of action. 

All similar cases heretofore brought in this state, as far as has been 
ascertained, have been brought In trespass. This question, however, 
does not appear to have been raised. The fact that all the other cases 
have been in trespass is a strong argument in its favor. This plaintiff, 
however, insists that assumpsit is the proper form of action. I am not 
clear that he is wrong. 
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In the suit against the borough, Mr. Harrison had notice ; he ap- 
peared and made defence. The judgment against the borough is con- 
clusive as to the existence of the defect in the pavement, of the injury 
to th plaintiff while evercising due care, and of the amount of the 
damage. 

'^This defendant cannot raise the question as to whether or not 
Mary A. Atkinson has suffered a wrong or injury, because of the defec- 
tive condition of the street, nor question the accuracy of the sum 
awarded her. True, he may make defence as to matters not settled by 
the verdict against the borough. He may show that the borough is 
estopped, or that he is not personally liable, that he does not own the 
land, or other defence. All this may be set up in action oi assumpsit. 

It may be that if the defendant had not received any notice of the 
suit against the borough, and knew nothing about it that trespas would 
be the proper form of action. In this Case, however, I am of the opin- 
ion that the suit is properly brought. 

Demurrer overruled. 



In the Court of Common Pleas of Lancaster County, No. 177, April 

Term, 190$, 

RULE TO OPEN. JUDGMENT 
City Savings Fund and Trust Co. vs. Lintner., 

A wife's signinsr of a joint note with her husband, if done for his benefit, either 
to pay existing debts or to be used in his business> makes her a surety 
for him, even though the check for the . proceeds was made out in her 
name and by her endorsed to he^ husband. 

Where the allegations of a petition to open a judgment are denied under oath, 
it is necessary for the petitioner to prove the truth of such allegations 
by the testimony of an additional ^witness or corroborating circum- 
stances. 

A wife endeavoring to open a judgment alleged to have been signed by her as 
surety for her husband is in the same position, so far as concerns the 
proof necessary, as any other person would be. 

Mr. W. U. Hensel, for rule, 

Messrs. John E. Malone and Coyle & Keller, contra. 

Opinion by Hassler, J., January 6, 1906. 

Sallie E. Lintner, the petitioner, asks to have the above judgment 
opened for the reason that she, a married woman, being surety for her 
husband on the. notes, is not liable for their payment. 

In Jenkinto'wn National Bank's Appeal, 124 Pa. 337, and Kaier 
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Co. vs. O'Brien, 202 Pa. 153, the Supreme Sourt state the rule to be, 
where the allegations of a petition to open a judgment are denied under 
oath, that it is necessary for the petitioner to prove the truth of. such 
allegations by the testimony of an additional witness or corroborating 
circumstances. Adopting the rule as a measure of proof required of 
the allegations in this petition, the following are the facts which the 
court can consider in disposing of this rule : 

In October, 1903, and May, 1904, H. C. Lintner, the husband of 
the petitioner, went to the City Savings Fund and Trust Company and 
endeavored to obtain money for the purpose of carrying on his business. 
He was told by the president of that institution that if he brought judg- 
ment notes signed by his wife th^ company would lend the amount de- 
sired. The president of the company prepared joint notes, containing 
warrants of attorney to confess judgments, which the said H. C. Lint- 
ner took to his wife. She signed them, and he signed under her name, 
to all appearances, as joint makers. The notes were then brought to 
the City Trust Company the same days on which they were signed, 
and the president of the company gave a check for the amount of each 
note, payable to Sallie E. Lintner, the petitioner. She endorsed said 
checks and gave them to her husband, who deposited one to his own 
account, and for the other secured a draft payable to himself. The 
president of the City Trust Company, H. C. Lintner and Sallie E. 
Lintner all knew that the money was being^ borrowed for the purpose 
of assisting H. C. Lintner, the husband of Sallie E. Lintner, the peti- 
tioner, to conduct and carry on his business. One judgment was en- 
tered on both notes, which we are now asked to open. 

In Stewart vs. Stewart, 207 Pa. 59, which is a case very much like 
this one, the following facts are shown in the opinion of the Supreme 
Court: 

The husband was president of a bank aiid largely indebted to it 
and to its vice-president. The vice-president agreed to and did loan 
$18,000 under the following circumstances : The wife gave to the vice- 
president her own note for $7,000, secured by her own bank stock. 
She also joined her husband in a bond to the vice-president for $11,000, 
giving a mortgage to secure it on her separate real estate* The check 
for $18,000 was made by the vice-president; payable to the wife, who 
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endorsed it and gave it to her hvtsband. The husband deposited it in 
bank to his own account and use the proceeds of it to liquidate his in- 
debtedness to the bank and to its vice-president. The vice-president, 
the husbiand and the wife all knew that the money was being raised to 
pay the husband's debts. On Si question of the distribution of the pro- 
ceeds of the sheriff's sale of the iwife's property, the Supreme Court, 
reversing the court beloiw, held that the wife was a surety for her hus- 
band. 'On page 66, Justice Dean, who delivered the poinion of the 
court, said: "While there is a strong sentiment of affection growing 
out of the marital relation which would induce a wife to do that for 
her husband which she would do for no other, yet her acts as between 
her and his creditors are governed by the same rules of evidence that 
operate in transactions between others. She stands on exactly the same 
footing as all the othier creditors of her husband ; the same evidence 
which would establish a stranger's right will establish hers, except as 
to -the income of her separate estate ; there the receipt of such income by 
the husband without objection on her part is presumptively a gift to 
the husband instead of a loan. In the case before us, the question is, 
was she surety to Fulmer for the husband's debt? Suppose, instead of 
the wife, a mere friend had come to the help of the husband in his ex- 
tremity; had joined the husband in a bond, had mortgaged his own 
land to secure the bond, then this money had been handed to the hus- 
band, and he /with the money had paid his debt of which his friend 
owed nothing. From these facts, without more, the presumption would 
be that the friend was a surety; it would require very strong evidence 
to rebut the presumption. The wife is in no less favorable position, so 
far as concerns proof, than the friend. The motive to impel her to be- 
come surety to the husband's creditors may be stronger, but the rules 
of evidence impose upon her no heavier burden in establishing her 
suretyship than upon any other creditor." 

The present case is like the case of Stewart vs. Stewart in all but 
one particular. Here the petitioner joined her husband in two notes 
containing warrants of attorney to confess judgment, to all appearances 
as a joint maker with him. The checks were made payable to her, and 
by her endorsed to her husband, who deposited one in bank to his own 
account and for the other obtained a draft in his own name. He used 
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the proceeds of both notes to assist him in carrying on his business of 
dealing in horses and mules, the president of the City Trust Company, 
the husband and the petitioner all knowing that the money was being 
raised for the benefit of the husband. The one particular in which the 
cases are riot similar is that, in the case of Stewart vs. Stewart, the 
money was raised for the benefit of the husband, and was used by him 
to pay an existing indebtedness, (while in the present case the money 
was raised for the benefit of the husband, but was used by him in con- 
ducting and carrying on his business. 

Unless, therefore, the use which the husband makes of the money 
can affect the. liability of a wife who lends her i^ame to assist him in 
raising money, the .case of Stewart vs. Stewart rules the vital question 
in the present case ; that is, whether or not the petitioner was a suretv 
for her husband in raising the money obtained on the two notes signed 
by her. 

The Act of June 8, 1893, sec. 2, P. L. 344, authorizes a married 
woman to make all contracts, except that "she may not become accom- 
modation endorser, maker, guarantor or surety for another." She is 
forbidden to become surety for another, regardless of whether tl-e 
fruits of her suretyship are used to pay a past indebtedness or in the 
future coriduct of a business. Her signing a joint note with her hus- 
band, agreeing to pay the money horrojwed, fixes her status. If it 
was done for his benefit, it made her a surety, eyen though, the check 
for the proceeds was made out in her name and by her endorsed to har 
husband. The use of the money by the plaintiff could not affect or 
change the nature of the obligation which she assumed when she signed 
the notes. If she was a surety on such obligations when she signeo 
the notes, she contiued as surety when the husband used the money 
either to pay an existing indebtedness, as in Stewart vs. Stewart, or 
to use in carrying on his business. 

Suppose, instead of his "wife, a mere friend had come to help H. 
C. Lintner, had joined him m the notes and handed the money to him ; 
from thei^ facts the presumption would be that the friend was a surety. 
It would require very strong evidence to rebut this presumption. The 
wife is in no less favorable jposition, so far as concerns proof, than the 
friend. The same evidence that would establish, the friend's right will 
establish hers. This is nearly the language used by Justice Dean in 
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Stewart vs. Stewart, 207 Pa. 59. We are of the opinion that the facts 
in this case show that the petitioner is a surety for her husband on the 
notes on which this judgment was entered, and entitled to h?ive it 
opened, and we make absolute the rule to open it. 
Rule to open judgment made absolute. 

In the Orphans^ Court of Philadelphia CoufUy, No. 218, Jmuary Term, 

1903- 

EXCEPTIONS TO RE AD JUDICATION. 

Singer's Estate. 

A Bale by a legatee or distributee of his legacy or distributive sh^re will not 
be set aside unless. effected by fraud, although the price is grossly In- 
adequate and the bargain unconscionable* on the part of the purchaser. 

In. the case at bar, the sale of an Interest for $500 which proved to be worth 
15,000 was sustained, in the absence of fraud. 

Mr. R. S. Bright, for exceptant. 

Messrs. j. A. Miller and T. A. Fahey, contra. 

Opinion by Ashman, J., May 23, 1906. 

The exceptions relate to the a'ward of the share in his father's 
estate of John Singer, a son, to Sarah C. Hackett, an alleged purchaser 
of his interest. The share amounted to about $8,000, against which a 
mortgage for $3,000 had been given by the son, leaving a net value of 
$5,000, for which *the claimant paid $500. The testator's will directed 
an accumulatioii of the income of his estate until the arrival at full age 
of his youngest child, at which time his estate should be equally divided 
among his children, six in number. J6hn Singer, the son, secured a 
loan on mortgage of $1,000, and, according to his testimony, after- 
wards applied to George E. Hadcett for an additional loan of $3,000. 
He sought this aid of Hackett, "who appears to have effected a loan 
for his brother in consequence of .written offers from Hackett to loan 
money iipon his share, or to purchase it outright. The first communi- 
cation was dated April 22, 1903, and read as follows: "Mr. John 
Singer. Dear Sir: Any time >t)u might desire to secure an additional 
loan or sell your estate interest, I would be pleased to have you call 
and see me." The note enclosed the card of the writer, headed, "Loans, 
Real Estate, Investments, &c., 655 Walnut St." Singer called upon 
Hackett, but was put ^off, and he finally effected the loan through a 
building association and satisfied the prior mortgage of $1,006. In 
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November, 1903, .Singer asked Hackett if he would secure a loan of 
$1,000, to which Hacke^ replied that the share was not worth that 
sum, because it iwas not payable for nine years. He finally declared 
that his wife would loan $500, and this offer was accepted by Singer, 
who thereupon, .with his iwife, signed and acknowledged certain papers 
which he supposed were evidences of a loan. This was the narrative 
in brief of the transaction as told by Singer and corroborated by his 
wife. Both admitted the execution of the assignment, the deed and the 
transfer of the building association stock, and Singer also admitted that 
the papers had been submitted to him for examination, but declared 
that he had only glanced over them, believing them to be simply evi- 
dences of a loan. 

The claimant, hoKvever, produced a postal card in the handwriting 
of Singer, which was flatly contradictory of the theory of a loan. It 
was dated Nov. 5, 1903, and read : Dear Sir: My interest in my father's 
estate is for sale. I will sell it for $1,000 cash, subject to the $3,000 
mortgage. ' If >'ou wish to buy it, let me know as soon as possible, as 
another party had bid that amount and I will give you the first chance. 
Yours respectfully, John Singer." Hackett testified that, in answer, he 
offered to purchase at $500, which reply the son denied receiving. His 
letter dated Nov. 26 was thereupon produced, saying: "I will take 
your offer of $500, but I must have the money before liext Wednesday." 
This correspondence is open to one construction only. If there is any 
ambiguity, it is removed by the after-conduct of the son. He paid no 
dues to the building association and no interest on his mortgage to the 
association for $3,000, which were no longer necessary, if he had parted 
with his title. We do not hesitate to say that the bargain on the part 
of. the buyer was unconscionable, because the price was grossly inade- 
quate. But this, if the bargain was not brought about by fraud, affords 
no ground for setting the sale aside: Whelen vs. Phillips, 151 Pa. 
3i2f; Robbins' Estate, 199 Pa. 500. Was there fraud on the part of 
the purchaser or her agent? None certainly is visible on the face of 
the transaction. The son makes a distinct offer in writing to sell his 
share in the estate ; he signs and acknowledges the assignment and the 
deed to tiie purchaser, and transfers to her the stock in the building as- , 
sociation from which he had procured a mortgage Iban, and he admits 
that ample opportunity was given for scrutinirinp the papers, and he 
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xreases from the date of the transaction to pay the dues and interest to 
the association which, as ojwner of the mortgaged share, he was obli- 
gated to pay. Was there fraud which arose out of the relations of the 
parties ? The agent of the seller was the agent of the buyer,* a relation- 
ship which is common enough among real estate brokers, and prpvoci- 
tive enough of fraudulent practices; but the purchaser here was the 
wife of the agent, and from their community of interests a commission 
paid by the wife practically 'came from the pocket of the agent. The 
judicial decision that the trust created by the will was invalid, and that 
the children's interests vested at testator's death, was not rendered 
uiitil after the dealings between the parties had closed. If the claimant 
had, prior thereto, been advised by counsel as to the nature of the tes- 
tamentary trust, and had continued to assure the son that the interest 
was uncertain, his concealment of the information might have vitia'ed 
the bargain ; but it was not shown that he had been so advised, and, 
besides, the expediency of securing legal advice must have been as 
apparent to the seller as to the buyer, and the means of obtaining it 
were as open to one as to the other. 

In Bennet vs. Bennet, 43 L. T. (N. S.) 246, Sir George Jessel 
said, "there is no reason why a man should not be a fool." As a co ol 
lary to that saying, it may be added that there is ho reason why a court 
should protect a fool against the result of his folly, No new feature 
of rapacity in the buyer is apparent in this instance to make him •. 
worse offender against the law of fair dealing than an army of Shy- 
locks who have preceded him. The Patriarch Jacob bought a large 
landed estate from an improvident brother for the price of a frugal 
breakfast, and the common parent, when appealed .to, upheld the bar- 
gain. A "catching ' bargain, ■' much later in date than that between 
Jacob and Esau, was passed upon in Davidson vs. Little, 22 Pa. 245, 
where the owner of land worth $8,000 conveyed his interest for $200. 
The court held that the transaction was suggestive of fraud, but that 
the contract was binding if the vendor was of full age, of sound miul, 
acquainted with the necessary facts and subjected to no mental im- 
prisonment. 

The exceptions to the readjiidication are sustained, and the award 
made by the original adjudication is reinstated. 
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In the Orphan^ Court of Philadelphia County, No. 164, July Term, 

1885. 

EXCEPTIONS TO ADJUDICATION, 

Abbotfs Estate, 

Testator, after devising the residue of his estate to his wife f of life, provided 
as follows: "From and immediately after the death of my said wife, 
then I ffive, bequeath and devise all the said residue unto all and every 
of my children, their heirs, executors, , administrators and assigns, for- 
ever, in equal shares, as tenants in common, and if any of my children 
should die before the decease of their mother, leaving issue, then such 
issue shall take the share their parent would take if living, per 
stirpes." Held, that the childentook vested interests, subject to be di- 
vested in the case of a child dying before the life tenant and leaving 
issue. 

Messrs. William Rudolph Smith and S. E. (Megargee, for ex- 
ceptant. 

Messrs. B. F. Pepper, W. B.- Bodine, Jr., and G. W. Pepper, 
contra. 

Opinion by Ashman, J., May 19, 1906. 

The testator, after a specific bequest of household effects to his 
wife, devised and bequeathed to her the residue of his estate for life. 
He then provided as follofws : "From and immediately after the death 
of my said wife, then I give, bequeath and devise all the said residue 
unto all and every of my children^, their heirs, executors, administra- 
tors and assigns, forever, in equal shares, as tenants in common, and 
if any of my children, should die before the decease of their mother, 
leaving issue, then such issue shall take the share their parent would 
take if living, per stirpes." Of the five children of testator, two of the 
sons, James C. and Charles L. Abbott, died in the widow's ilfetime. 
James left a widow and three children, and Charles died without issue, 
and leaving a will, by which he gave his estate tohis moth<er. The 
auditing judge held that the children took vested interests, subject to 
be divested in the case of a child dying before the life tenant and leav- 
ing issue. Under this ruling, the share of James passes to his three 
children, and the share of Charles to his mother as the sole beneficiary 
named in- his will. 

x 

The decision of the auditing judge was based on Carstensen's Es- 
tate, 196 'Pa. 325, where the gift of the residue after a life estate was 
to testatrix's brothers and sisters, follohved by the words: "The child 
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or children of any of my said brothers or sister* who may then be dead 
to take and receive the share that his or their parent would have taken 
if livitig." The shares of the brothers and sisters were held to have 
vested at the death of testatrix, subject to be divested only oh the leav- 
ing of issue during the life tenancy. We cannot well distinguish that 
case from the present, the gift in the one case being, in the first in- 
stance, absolute to the brothers and sisters, and in the other to the 
children of the decedent; and subject in both to be divested by death 
during the life tenancy leaving issue. TSvo rules of construction .favor 
the conclusion reached in the adjudication: One of them founded upon 
a- principle of human nature, that an heir wilfnot be disinherited except 
by express words or necessary implication, and the other which prefers 
vested to contingent interests. The time at which the estate of the 
children was to vest in enjoyment was the death of the widow, and 
the limitation over took place at that time only in the case of the child 
who should then .be dead leaving issue. "The question of vested or 
contingent," it :was said in Manderson vs. Lukens, 23 Pa. 31, "is not to 
be tested by the certainty or uncertainty of obtaining the actual enjoy- 
ment^; neither does it depend upon the defeasibility or indefeasibility 
of the right of possession. If there is a present right to a future pos- 
session, though that right may be defeated by some future event, con- 
tingent or certain, it is, nevertheless, a vested estate. An unpossessed 
estate is vested if it is certain to take effect in possession by enduring 
longer than the precedent estate." In other words, a limitation over 
in case the legatee shall die before the period of distribution, without 
more, always denotes an intention that the gift shall immediately vest 
in the legatee. Mr. Hawkins, in his Treatise on Wills, page 240, puts 
it thus: "If real estate be devised to A. *if or 'when' he shall attain a 
certain age, with a limitation over in the event of his dying under that 
age, the attainment of the given age is held to be a condition subse- 
quent aiid not precedent, and A. takes an immediate vested estate, sub- 
ject to be divested upon his death under the specified age. Or if the 
devise be to A. if or when he shall attain a given age, with a limitation 
over upon his death under that age without issue j A. takes a vested 
estate defeasible only in the event of his death without issue under the 
specified age. 
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The rule is the same where the devise is to a class/' In the light 
of the quoted maxims and of the innumerable authorities which have 
enforced them, it is just to require very strong indicaticwis of an intent 
on the part of a testator to make his gift contingent. In the present 
will, the testator uses the word "then" in the gift to the children, the 
language being, "And from and immediately after the death of my >said 
wiie,then I give the residue of my estate unto all and every of my chil- 
dren." In King vs. Crawford, 17 S. & R. 118, where the legacy was to 
vA. until B, should attain a certain age, and then to B., the legacy to B. 
: was held to be contingent. There, however, time was annexed to the 
gift itself ; here it is clear that the word "then" was employed simply to 
denote the succession of events, — a sense in which it appears in perhaps 
a majority of wills. 

Under the principles of construction followed in Carstensen's Es- 
tate, 196 Pa. 325, we are not at liberty to regard the interest of a child 
dying without issue before the life tenant as a casus onUssus in the 
present will. What was said in Adams' Estate, 208 Pa. 500, of Cars- 
tensen's will, is applicable here: "The gift to the brothers and sisters 
was in absolute ternjs, with no condition that they should be living at 
the death of the tenant for life ; there was «imply an alternative limita- 
tion that if a brother or sister should be then dead, but leaving issue, his 
issue should 6e substituted to his interest." Tliis case is stronger from 
the circumstance that his children are presumably nearer to the heart 
of a testator than collateral relatives. The absolute gift to the children 
in the will before us was unaffected by the event of their survival or 
non-survival of the life tenant, except in the single contingency of a 
death in her lifetime leaving issue. Hence, the son ^vho died without 
issue, living the life tenant, stood on the same level with the children 
who outlived the widow. 

The share of James C. Abbott, we think, was properly awarded 
to his three children, and the share of Charles L. Abbott to his mother 
as sole legatee under his 'will. 

The exceptions are dismissed. 



The right of a police officer to take life to prevent the escape of 
one whom he is attempting to arrest for misdemeanor is denied in » State 
vs. Smith (Iowa) 70 L. R. A. 246. 
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In the Court of Common Pleas of Lackmvanna Comity, No, 4^, Sep- 
tember Term, 1904. 

RULE FOR A NEW TRIAL, 
W. H. Szn-yter vs. The Scranton Railway Co. 

In the ordinary operation of its cars a street railway company Is not responsi- 
ble for the fright of horses driven along the street so as to be In duty 
bound to stop the car whenever It appears that horses are frightened. 

A person suddenly placed in danger, without fault on his own part, Is only 
held to the exercise, of his judgment honestly, whether it is the judg- 
ment that some other person of ordinary care and skill would exercise in 
the same situation or not. 

Mr. George D. Taylor, for plaintiff. 

Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by NeKvcomb, A. L. J., June, 1006. 

The plaintiff was driving his team ana coach northward on Pitts- 
ton avenue. As he approached the intersection of Birch street one of 
defendant's cars came out of Birch street into the avenue. The team 
was brightened arid shying to one side, the wagon was broken and 
overturned by the wheels becoming cramped against either the curb or 
a heayy flagstone overlying the gutter at that point. 

There was a verdict for defendant and the plaintiff asks for a new 
trial on ^o principal grounds. The first goes to the view which we 
took of the case as laid in the declaration. As originally framed it 
charged that the team became frightened and uncontrollable because 
of the unusual and extraordinary appearance of the car which was al- 
leged to be carrying a large number of passengers on the roof "who were 
making noisy outcries and other disorderly demonstrations. In addi- 
tion to that it charged that upon the first discovery of the car and the 
excitement of his horses the plai^itiff signaled the motorman to stop, 
and averred that the latter was guilty of negligence in disregarding his 
signal in consequence of which the injury was sustained. 

At the trial it did not appear to us that there was any* evidence 
from which the jury could be permitted to infer that the accident would 
have been avoided by the stopping of the car, even assuming that it 
was the duty of the motorman to stop his car upon notice that an ap- 
proaching team was frightened. It was not alleged that such duty ex- 
isted because there was danger of collision, nor that the fright was 
occasioned by an unusual speed nor even by the motion of the car. It 
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can be said with confidence that in the ordinary operation of it^ cars 
the defendant i^ not responsible for the fright of horses driven along 
the street so as to be in duty bound to stop the car whenever it appears 
that horses are frightened. According to both the allegation and the 
proofs the horses were well accustomed to the street cars and were not 
afraid of them, and the cause of their fright in this instance was the 
unusual appearance of this car occasioned by the presence and behavior 
of the passengers on its roof. It is well knoiwn and undisputed that 
♦ there are no "roof cars" or cars fitted for carrying passengers on. the 
. roof in use in this city. Hence, if the plaintiff had a case it arose from 
a cause unconnected with the motion of the car. Therefore, after some 
discussion of a motion for non-suit we permitted the plaintiff to go to 
the jury upon amending his declaration so as to eliminate the charge 
of negligence based upon the fnotorman's failure to stop the car. While 
this is one of the matters complained of we fail to see how the plain- 
tiff was prejudiced by it. For we held, and so told the jury, that if 
they found the facts as the plaintiff alleged as to the condition of the 
car and that in such condition it ^vas calculated to frighten ordinarily 
well carbroken horses, and thereby, without plaintiff's fault he lost 
control of them and suffered the accident, the defendant was liable for 
the damages. This certainly put less burden on him than he would 
have had without the amendment. If he can recover at all he ought to 
be as well able to recover on that basis as the other. A3 already noted 
the evidence was capable of being so construed as to make the extraor- 
dinary appearance of the car the efficient cause of the accident, but we 
are unable to see how that can be said of the failure to stop the car. 
The' plaintiff says that had that been done he might have turned around 
and got away in the other direction. True, that is possible, but on the 
evidence it is the merest conjecture, having nothing to support it sub- 
stantial enough to warrant a jury in so finding the fact. This point 
was raised in a rather exceptional manner by way of a motion at the 
trial to amend by putting back in the declaration the averment that at 
our suggestion had been eliminated. The motion was refused, and 
having gone to trial as the declaration then stood, it is by no means 
clear that plaintiff is entitled to have that question reviewed. But in 
view of the earnestness, of counsel we have given it careful considera- 
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tion. The ease is believed to be free from error in that regard, and if 
that were the only question raised we would not disturb the verdict. 

It is complained, hojwever, that the charge of the court on the sub- 
ject of contributory negligence was inadequate, and we think that there 
is ground for that complaint We find upon examination of the charge 
that the general rule was laid dqwn putting upon the plaintiff the duty 
of exercising the care and skill of an ordinarily prudent and skillful 
driver without any qualification as applied to a position of sudden peril. 
The plaintiff presented no formal request for specific instruction on 
that point; but at the close of the charge a question was asked by one of 
the jurors as to whether any damages could be alloiwed in case plaintiff 
was found guilty of contributory negligence. That was answered in 
this way : "None at all. If he was guilty of any contributory negli- 
gence any failure to do that which a careful driver, a driver of ordinary 
skill and experience would have done or ought to have done under the 
same circumstances, then he would be guilty of contributory negli- 
gence, and if that tended in any degree to bring about the breaking of 
the wagon, that would be the end of the case." 

Then this request was made orally by plaintiff's counsel: "It 
seems to me that in view of the question asked by the juror I am en- 
titled to have the statement of the law governing the position of a man 
suddenly put in a place of peril and doing that which is error of judg- 
ment, which any man under the same circumstances might do without 
being guilty of contributory negligence." 

The answer to this was : "That is what- 1 meant when I said to the 
jury that if he failed to do anything which a driver of ordinary care, 
skill and experience would have done under the same circumstances — 
the circumstances comprehend the situation just as it presented itself 
to him the^e at that time. It is for you to say how much time, if any, 
he had to judge of what he should do when you have ascertained just 
what the situation. was that presented itself at the time when he first 
saw there was any sign of fright in his team at the approach of the 



car." 



This was clearly an inadequate statement of the law upon which 
counsel had asked for instruction. Technically we would have com- 
mitted no error by declining to answer a request not in writing, but 
having undertaken to do so it should have been answered correctly and 
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adequately. At most the answer vagtaely suggested the principle of 
mistaken judgment by one in a place of danger. It failed to convey 
the idea that in such pdsition, if suddenly placed there without fault on 
his own part, he is only held to the exercise of his judgment honestly, 
whether it is the judgment that some other person of ordinary care and 
skill- would exercise in the same situation or not. 

The. plaintiff 's case may have been prejudiced by this instruction 
and for that reason the rule for new trial is made absolute. 



In the Court of Cofttmon Pleas No. 3, Philadelphda County, No. p5, 

June Term, ipo6. 

RULES TO QUASH WRIT OF FOREIGN ATTACHMENT AND 

TO DISSOLVE THE LIEN THEREOF. 
Lopez vs. Donohue, 

On a rule to quash a foreign attachment upon the ground that the defend- 
ant resides within the Commonwealth, the burden of proving defend- 
ant's non-residence rests on the plaintiff. 

Whether, under section 7 of the act of April 9, 1901, P. L. 617, a foreign at- 
tachment may be maintained where the defendant is within the county 
at the time the writ issues, not decided; though it would seem to be the 
better opinion that, in view of the title of the act, the jurisdiction of the 
courts has not been enlarged in cases where, prior to its passage, such 
Jurisdiction had been expressly withheld. 

Mr. D. R. Griffiths, Jr., for rules. 
Mr. Francis X. Connolly, contra. 
Opinion by Von Moschzisker, J., May 15, 1906. 

In this case two rules have been taken, one to quash the writ of 
foreign attachment and the other to dissolve the lien thereof. The rea- 
sons ui^ed in support of the rules are (i) that the defendant, George 
Harris Donohue, is a bona fide citizen and a resident of the State of 
Pennsylvania, residing within the City and County of Philadelphia, 
and was so at the time of the issuarite' and service of the writ of at- 
tachment; (2) that said defendant was actually and physically within 
the County of Philadelphia and. the jurisdiction of the court at the 
time of the issuance and the service of the iwrit of attachment. An 
answer was filed denying the citizenship and residence of the said de- 
fendant, and depositions were taken on the petition and answer. 

On consideration of the record and the depositions, the court is 
unable to find that the plaintiflF has sustained the burden which is upon 
him of establishing the non-residence of the defendant. Even if the 
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plaintiff had been able to satisfactorily establish a case of non-residence, 
it is most plaiii that the court would be obliged to find in this case that 
the defendant, George Harris Donohue, was actually wHhin the county 
at the time of the issuance of the writ. Although this latter conclusion 
of fact was not contested, yet the plaintiff contended as a matter of 
law that under the Act of July 9, 1901, P. L. 614, such actual presence 
at the time of the issuance of the writ could not have any effect upon 
the jurisdiction of the court in the premises. This gives rise to an in- 
teresting inquiry concerning the 7th section of that act, to wit :' "A writ 
of foreign attachment may be served in the manner now provided by 
law, which attachment shall be effective, whether or not the defendant 
was in the Commonwealth at the time the writ was issued or served." 
The act in question is entitled "An act relating to the service of certain 
process in actions at law, and the effect thereof, and providing who 
shall be made parties to certain writs." Indicating the plain purpose of 
this act, the 17th section provides : "All Acts of Assembly and parts of 
acts, =*^ * * in relation to the service of the writs hereinbefore set 
forth, inconsistent herewith, be and the same are hereby repealed ; it 
being intended hereby to furnish a complete and exchisive system in 
itself relative to the service of all such writs." , The 44th section of the 
Act of June 13, 1836, P. L. 568, declares that a writ of foreign attach- 
ment may be issued against the real or personal estate of any person 
not residing within this Commonwealth and "not being within the 
county within which such writ was issued at the time of the issuance 
thereof," and the cases, up to the time of the passage of the Act of 
1901, were uniformly to the effect that the court had not jurisdiction 
and the writ should be quashed if the defendant was within the county 
at the time of the issuance of the writ. 

Since the Act of 1901, in Van Dyke vs. Macauley, 4 Dauphin Co. 
Reps. 194, Judge Simonton made absolute a rule to quash a foreign at- 
tachment issued Sept. 20, 1901, where the affidavit in support of the 
rule made the point that the defendant was within the county at the 
date of the issuance of the writ. No opinion was filed. In view of the 
opinion of our Supreme Court as to the purpose and effect of the Act 
of 1901, as expressed by Mr. Justice Mitchell in Park Brothers vs. Oil 
City Boiler Works, 204 Pa. 453, where it is held that the act in question 
relates solely to the method of service of various writs, and that no 
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intent is discoverable from the title of the act to affect the jurisdiction 
of the courts in foreign attachments so as to give jurisdiction where, 
prior to that act, it was expressly withheld, to witj where the defendant 
was actually within the county at the time of the issuance of the writ, 
for, if the act is to have that effect, we would be obliged, to us the 
words of Mr. Justice Mitchell, "to turn an act whose title and plain 
general purpose relate solely to the methods of service intp one making 
substantial changes in the jurisdiction of the courts." The Act of 
March 30, 1905, P. L,. 76, seems, in this respect, to put the law back 
to the rule, as to the defendant "not being within the county," as t>ro- 
vided by the Act of 1836, P. L. 568. Hdwever, it is unnecessary for 
us to rule these points at the present time, for the reason that, in view 
of all the evidence and circumstances presented, it has not been shown 
that Philadelphia, Pennsylvania, is not the domicile of the .defendant, 
George Harris Donohue, and consequently both rules are made ab^ 
solute. 



In the Court of Common Pleas of LcDckccwanna County, No, 1203, Sep- 
tember Term, 1905. 

EXCEPTIONS TO REPORT OF VIEWERS. 

In Re. Assessment of Benefits and Damages, 12th Sewer District of 

Scranton, Ptk 

A.n exception to an assessment a/*i being too high is not well taken. The 

remedy is by appeal. 
An ordinance must be sustained that contains the essentials of a complete 

ordinance for the purpose for which it was enacted. 1 ' 

The duties of viewers appointed under the remedial act of May 161, 1S>01, P. L. 

71 and the act of May 16, 1891, P. L. 75 are clearly stated in the case of 

Omega Street^ 152 Pa.,. 129. 

Messrs. Vosburg & Dawison, for exceptants. 

Mr. D. J. Davis, City Solicitor, contra. 

Opinion by Kelly, A. L, J., June 29, 1906. 

There are fifteen exceptions filed to the report of the viewers, but 
they do not all require discussion. The fifteenth has been withdrawn, 
the twelfth, thirteenth and fourteenth are to the effect that certain as- 
sessments are too high. This is not a proper question to raise by ex* 
ceptions. The remedy is by appeal : Rodgers vs. Freemansburg Boro., 
2 Pa., C. C, 518; Nohf vs. Tamaqua Boro., 14 Pa. C. C, 142; Baldwin 
vs. Pottstown Boro., 12 Mont. Co., 185. 
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The first, second and third exceptions attack the validity of the or- 
dinance mainly on the ground that it fixed the proportion of the cost 
to be assessed upon the abutting property owners and the part to be 
paid by the city. The ordinance is certainly objectionable on that 
ground, but the objection is not fatal. It was specifically held by the 
Supreme Court, In Re. Sewer on Wheeler Ave., No. 210 January 
Term, 1905, (not yet reported) that a similar ordinance* was not in- 
valid. Upon this question Mr. Justice Mestrezat, in his opinion, said : 
"We do not regard the entire ordinance as invalid. That part of the 
second section wherein the attempt is made to fix the amounts of the 
assessments was enacted without authority and cannot be sustained. It 
may be treated as surplusage. That part of the section and the direc- 
tion to the city solicltbr contained in the third section should have been 
omitted from the ordinance, but they do not invalidate it. The ordin- 
ance is complete without those parts and they are not so connected with 
the other parts as to render the whole ordinance invalid. After elim- 
inating them, th.e remaining portions contain the essentials of a com- 
plete ordinance for the purpose for which it was enacted and must 
therefore be sustained. 21 Am. & Eng. Ency. of Law, (2d Ed.) 993." 
And in reversing the judgment of this. court the order was: '*The de- 
cree of the court below confirming the report of viewers is reversed, 
the proceedings subsequent to the appointment of viewers are set aside 
at the cost of the city, and a procedendo is awarded." So on the au- 
thority of that case we may start with the proposition that the ordin- 
ance in the case before us, while in part erroneous, is valid and suffi- 
cient to warrant the court in appointing the viewers. 

The third exception cannot be sustained. The viewers were ap- 
pointed as prayed for in the petitions. The prayer of the one petition 
was "to appoint three discreet and disinterested freeholders to ascer- 
tain ind assess the costs and expenses according to the benefits to the 
properties by reason of the construction o. said sewers, in the manner 
and subject to the provision of the acts of assembly in such case made 
and provided." The prayer of the other was the same except that they 
were asked to be appointed to ascertain the damages, etc. 

Assuming then that the ordinimce is valid and that the viewers 
were properly appointed the further question is did they properly per- 
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form their duties under the law? This is the question raised by the 
fourth, fifth, sixth, tenth and eleventh exceptions. 

The exceptants mainly rely upon the authority of Omega Street, 
152 Pa., 129, and the Wheeler Avenue sewer case above referred to. 
In the case of Omega Street Mr. Justice Williams, in His opinion, very 
clearly stated the duties of viewers appointed under the rei^^ial act 
of May 16, 1901, P. L. 71. As the act of May 16, 1891, P. L. 75, sub- 
stantially provides for the same duties on the part of viewers we may 
quote with profit some of his language. He said : "The duties of the 
viewers are Very plainly laid down in the act authorizing their appoint- 
ment. They must give notice of the time and place of their meeting 
for the discharge of the duties laid upon them. At the time fixed they 
are to go upon the premises and 'visit and personally inspect the im- 
provements and the property supposed to be damaged or benefited 
thereby.' They are required to 'hear all parties interested, on all ques- 
tions before them ;' and, after such hearing, 'to ascertain and determine 
the total damages and costs and expenses of such improvement' They 
are then to ascertain who has been benefited and -to what extent by the 
improvement made, and assess, not the aggregate sum at which they 
have arrived, but the actual benefits accruing to each lot owner upon 
his lot Whatever portion of the damages, costs and expenses may 
remain unprovided for by the assessment of benefits must fall upon the 
city. Having heard the parties fully they are to prepare their report, 
stating the following among other particulars : * * * " And Mr. 
Justice Mestrezat said in the Wheeler Avenue sewer case: "The sec- 
ond section of the act of 1891 requires the viewers to examine the 
property, to hear all the interested parties and th^ir witnesses and to 
estimate and determine the damages for property taken, injured or 
destroyed, and to whom the same is payable, to estimate and determine 
the benefits which shall accrue to any property by reason of the im- 
provement and to make report to the court 'showing the damages and 
benefits allowed and assessed in each case, and file therewith a plan 
showing the improvement, the properties taken, injured or destroyed, 
and the properties benefited thereby.' The eighth section of the act 
provides that the costs and expenses of a sewer or other improvement 
shall be ascertained and determined by proceedings similar to those 
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provided in the act in case of property taken, injured or destroyed." 
The decision in the latter case was that the viewers, instead of ascer- 
taining the costs, damages and benefits in accordance with the require- 
ments of the act, accepted the figures named in the ordinance and the 
estimate furnished by the city engineer. 

The viewers heard evidence as to what the sewer would cost. Two 
expert witnesses were called, the present city engineer and the ex-city 
engineer. The witnesses differed very substantially in their estimates, 
and the viewers found the fact, upon the disputed testimony to be that 
the cost would be $155,720.25, substantially the amount of the 
estimate of the city engineer. In other words, they credited his testi- 
mony and believed that his estimate as sworn to before them was cor- 
rect, and they refused to believe that the estimate sworn to by the ex- 
city engineer was correct. They also found as a fact that the proper- 
ties abutting on the sewer, generally speaking, were benefited to the 
amount of $115,720.25 the probable cost of construction *with such a 
trunk line as would be required to carry off the sewage from th^ ter- 
ritory involved, but they did not assess such costs upon the lots as bene- 
fits upon any mathematical calculation. In estimating the cost of the 
sewer with relation to the benefits they did not include the whole cost 
of the trunk line, but only what it would have cost if a trunk line were 
constructed of a sufficient size to drain the sewer contemplated only. 
The plans require a larger trunk line for the purpose of allowing other 
sewers already built to connect with it, but the viewers excluded the 
extra cost in assessing the benefits. They found some lots were not 
benefited at all and made no assessment of benefits against such lots, 
and they assessed different lots of the same dimensions in different 
sums on the ground that the amount of benefits differed as disclosed 
by their view by reason of the different grades of surface, etc. 

The testimony of the viewers is to the effect that they heard all of 
the parties m interest who saw fit to appear ; that in fixing the cost of 
the improvement they took into consideration the testimony offered by 
the city and the property Oivners ; and that they viewed and examined 

each property affected. The fact that they saw fit to find that the city 
engineer's estimate was a proper one instead of finding that the esti- 
mate of the other witnesses was the proper one furnishes no argument 
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agfainst their condact If they erred in doing bo it was an error on tiie 
merits ahd the reAiedy is by appeal. 

The ei^th and ninth exceptions are to the eflfect that the actuat 
benefits will not amount to the sum assessed. This exception raised a 
question of fact which we cannot pass upon here. Furthermore, if the 
construction of the sewer cost less than the amount, estimated by the 
viewers the. property holders will receive the benefit of the reduction 
prorata. 

The exceptions are dismissed and the report of viewers is con- 
firmed finally. 



In the Orphan^ Court of Allegheny County^ No. 233, May Term, 1905. 

PETITION FOR ACCOUNT 

Jones^ B St ate. 

The brphans; Court iias no jurisdiction to compel the executors and trustees 
iinder the wIU of a deceased trustee of an unliquidated trust fuhd, 
created by agreement inter vivos, to render an account of the trust un^ 
less' the trust ended before or on the death of the trustee, and turned 
the trust fuiid into a debt of the decedent. 

Where, by agreement inter vivos, for a valuable consideration, a settlor 
c^reaies an active continuing trust in Jeqiiity, and constitutes himself 
trustee of. the trust fund, and dies without making provision for the 
trust by will or otherwise, the Common Pleas, , and not the Orphans' 
Court, nnd^r section 16 of the Act of June 14, 1886, P. L. 6i28, has juris- 
diction in equity of a proceeding to establish the trust, appoint a trustee 
and recover the trust fund from the estate of the deceaised' trustee. 

Mr. H. M. Scott, for petitioners. 

Messrs. George C. Wilson and W. B. Rodgers, contra. 

Opinion by Miller, J., Novemljer 4, 1905. 

The question of jurisdiction arises on the statements in the peti- 
tion; to which answer has been made. The material allegations are as 
foUdws : That prior to December 13, 1876, McMasters, one of the peti- 
tioners, was the owner of the Eagle, now known as the Seventh Ave- 
nue Hotel, in the city of Pittsburgh, upon which property were mort- 
gage liens agfgregating about $74,000; that he became financially em- 
barrasised and made a voluntary assignment for the benefit of his credi- 
tors, and that proceedings to have him adjiadged a bankrupt .were in- 
stituted; that under these circumstances he applied for help to B. F. 
Jones, the decedent, whose wife was McMasters' aunt; that in Mayr 
1877, it was agreed between Jones, MdMasters, and Moses and A. C. 
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Silverman, who held two of the mortgages upon McMasters' property, 
that foreclosure proceedings should be instituted upfon one of said 
mortgages and the property sold at sheriff's sale; that for this purpose 
the parties should endeavor to keep a(way bidders; that no defence 
should be made by McMasters upon these proceedings and that Jones 
would bid the property up to $125,000 if necessary; that the price 
should be kept as low as possible,, and that he, Jones, would lK>ld in trust 
for McMasters the difference between what it would actuadly cost him 
and the sum of $125,000; paying to McMasters the interest on the dif- 
ference at 6 per cent, semi-annually during his lifetime, and paying the 
principal upon McMasters' death to McMasters' wife and children; 
that in pursuance of said agreement the property was put up at sheriff's 
sale, McMasters interposing no defence; that the proceedings in the 
bankrupt court were suspended or dismissed; that bidders were kept 
away by McMasters and the Silvermans and their friends, and that 
Jones purchased the property at sheriff's sale and obtained full title 
thereto at the final cost of $72459.59, leaving a difference of $52,540.50 
to be held by Jones for the benefit of McMasters in accordance with the 
agreement of trust, and that from the time of said sale to Jones' death 
in 1903, he paid or gave McMasters such sums of money as he thought 
McMasters actually needed, amounting to ab(5ut $900 per year, agree- 
iiig to add the balance of the annual interest to the principal, and upon 
McMasters' death pay the principal with the accrued interest to Mc- 
Masters' children ; -and that no provision was made by Jones, in his will 
or otherwise, in relation to said trust. The prayer is that Jones' execu- 
tors and trustees "be required to render an account of said trust" and 
"be required to forthwith pay and turn over to a trustee to be appointed 
for that purpose all moneys in said trust fund for the purpose of car- 
rying out said trust." The answer denies the allegations respecting the 
existence of the alleged trust or trust fund, admitting that Jones gave 
McMasters, as benevolences, certain loans, and gifts of money, from 
time to time. 

It is contended that Jones, as trustee for McMasters, died indebted 
to McMasters' trust estate, which estate as creditor is entitled to pre- 
sent its claim in this court and to demand payment. This could be con- 
ceded if the trust had terminated and the claim become a debt, or if 
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the trust were established and the trustee were here demanding pay- 
ment of a trust fund, ear-marked. 

But the allegations of the petition are, that Jones and McMasters 
entered into an agreement of trusteeship, and that Jones, as trustee, 
held in trust at the time of his death an unascertained amount of trust 
funds; praying that an account be rendered of said trust, and that a 
trustee be appointed to receive the trust fund and carry out the trust. 
This involves, first, the establishment of this unliquidated trust, and the 
appointment of a trustee ; all based on agreement among the living ; it 
involves, second, an accounting therefor. 

To establish the trust disclosed in the petition and the pleadings, is 
within the jurisdiction of another court. This, if a trust, is inter vivos, 
and jurisdiction in relation to it under section 15 of the Act of June 14, 
1836, is in the Court o"f Common Pleas. This is not a proceeding to 
compel distribution of Jones' estate among creditors, legatees, benefi- 
ciaries or next of kin ; but it is to establish the existence of a continu- 
ing trust in an unascertained amount requiring an accounting; and 
this court, a special tribunal for specific cases, with equity powers lim- 
ited to the disposition of such cases, has not the general equity powers 
conferred upon the Common Pleas. The petitioner does not come here 
^s creditor, legatee or next of kin claiming distribution out of the de- 
cedent's estate; what he claims is his own alleged trust estate in his 
own rig'ht through a trust unascertained. "Clearly he must resort to 
some other forum and some other proceeding for his remedy:" Mc- 
Bride's Appeal, 72 Pa. 480, and a long line of similar cases. 

The petition and exceptions must be dismissed for want of juris- 
diction. . 

Order. — ^And now, to wit, November 4, 1905, this matter came on' 
to be heard and was argued by counsel, and thereupon, upon consider- 
ation thereof, it is ordered, adjudged and decreed that the within peti- 
tion and exceptions filed to the account at No* 191, September Term, 
1904, be dismissed at the costs of petitioner. 



That judicial power to compel a plaintiff to submit to a physical 
examination does not exist at common law is held in May vs. Northern 
P. R. Co. (Mont.) 70 L. R. A. iii. 
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In the Court of Common Pleas of Lackawanna County, No. 817, 

March Term, 1906. 

RULE TO STRIKE OFF APPEAL. 
Scranton Private Hospital vs. lohn I. Barrett, et d. 

The^act or declaration relied upon to justify the court in allowing an appeal 
taken, after the twenty days had expired, must be unequivocal in char- 
acter and well calculated to mislead a person in the exercise of ordin- 
ary discrimination. 

Opinion by Newcomb, A. L. J., June, 1906. 

On the face of the record the defendants' appeal in this case was 
taken upwards of two weeks after the time allowed by the statute for 
that purpose had expired. This casts upon the appellants the burden 
of showing that the failure to appeal in proper time was due to some- 
thing said or done by either the alderman or adverse party whereby 
they were mislead to their prejudice. This they undertake to do by the 
testimony of Mrs. Barrett, the other defendant not having been called 
as a witness; Mrs. Barrett's testimony is controverted by that of the 
alderman and Mr. Andrews, the plaintiff's attorney, who was present 
at the trial of the suit at the alderman's office. 

There is no dispute between the witnesses that Mrs. Barrett went 
to the office on that date in response to the summons, but not until after 
the expiration of the hour at which it was returnable, that she had some 
conversation about the case with both the alderman and Mr. Andrews ; 
that the fact that she was late was mentioned and she accounted for it 
by saying her car had been delayed. Beyond that the witnesses differ 
as to what was said. She says the alderman told her the parties were 
still present and referred her to Mr. Andrews with whom she then had 
a conversation, which consisted of a request by him for payment of the 
bill in suit and her refusal, coupled with a denial of any liability on her 
part and a demand that payment be sought from the other defetidant 
who alone contracted and would pay it, whereupon the attorney said 
^'that's all right, Mrs. Barrett," and that ended the interview. 

.Inasmuch as nothing was said about a judgment she claims she 
was given the impression the case had not proceeded that far, especially 
in view of the alderman's remark that "as yet the parties are here." 

On this showing even, though uncontradicted, we are unable to 
sec how the appellants make good their appeal. To justify such con- 
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elusion the act ox declaration rejied upon must be unequivocal in char- 
acter and well calculated to mislead a person in the exercise of ordinary 
discrimination. That cannot be said of the case made out by this wit- 
ness. If it appeared that she had in some way made known to the 
alderman or the plaintiff's attorney that she was leaving the office under 
the impression that no judgment had been entered and they then re- 
mained silent and did nothing to disabuse her mind of the error, a 
different case would be presented. As it is we see nothing to make the 
other parties to the interview responsible for such error. 

But aside from that both the ^Iderman and Mr. Andrews emphati- 
cally testified that the case had not only been tried and disposed of be- 
fore Mrs. Barrett's arrival, but that she was so told by the alderman in 
connection with her excuse for being late. 

On the weight of the evidence, therefore, the case is against her, 
and the rule to strike off the appeal is made absolute. 



In the Court of Common Pleas of Montgomery County, No, 85, March 

' Term, 1^04. 

PETITION FOR APPOINTMENT OF VIEWERS AND FILING 

OF BOND, 

Rickert vs, Philadelphia and Reading RailfUfay Canupany. 

A vendee, under articles of agreement, who has not paid the entire purchase- 
money and is not entitled to his deed untn a future day, cannot main- 
tain a petition for a Jury of viewers to assess daxfiasres for the taking of 
a part of the land he has agreed to purchase by a railroad . company 
under the Act of March l7, 1869, P. Lt. 12. 

Messrs. J. V. Gotwalts and Henry Freedley, for plaintiff. 
Messrs. Montgomery Evans and James Boyd, for defendant 
Opinion by Weand, J., September 5, 1904. 

The petitioner alleged that he is the owner of land in the township 
of West Pottsgrove, and that the defendant company has relocated a 
bridge over its tracks and thereby has taken and destroyed his lands. 
He asks for a bond and a jury to assess damages under the Act of 
March 17, 1869, P. L. 12. 

To this petition an answer has been filed by the defendant com- 
pany, in. which it denies that the petitioner has any title to the lands 
specified in his petition. 
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From the evidence it appears that John A. "Selinger was the owner 
of the land in dispute, and on February 14, 1903, entered into an agree- 
ment of sale with Rickert for the sale and purchase thereof, title to be 
made on or before February 14, 1906, the purchaser to pay for the same 
in monthly instalments. This agreement was never recorded, nor had 
the defendant company any notice thereof. Plaintiff has not paid all 
of the purchase money, and has no deed for the premises. 

John Selinger, it is claimed, agreed with the defendant company 
as to the location of the bridge. 

It must be conceded that unless plaintiff Js an owner, or person in- 
terested, within the meaning of the law, he cannot have a jury to as- 
sess damages for the taking of land under the right of eminent domain 
or under the Act of 1869. 

Under his agreement he is but an equitable owner, not having a 
perfect title. If he is now given damages to the extent of the deprecia- 
tion, and should default or recede from his bargain, he will be paid for 
what he never actually owned ; and as the company has not given bond, 
it wQjuld be liable as a trespasser to the real owner prior or subsequent 
to the trespass. 

Nothing is said in the agreement as to when plaintiff would be en- 
titled to possession, and he, therefore, until he became the legal owner, 
would not be entitled to maintain ejectment either against Selinger or 
the railway company ; nor could he maintain trespass, if not entitled to 
possession. Damages to land are to be assessed to the owner at the 
time of injury, being personal to the owner at that time. 

The case having been submitted on petition and answer, we are of 
opinion that the petition must be refused. • 

And now, September 5, 1904, the petition is refused. 



Liability upon a fidelity bond which insures against loss through 
the fraud or dishonesty of an agent is held, in Orion Knitting Mills vs. 
United States Fidelity & G. Co. (N. C.) 70 L. R. A. 167, not to cover 
failure to pay for goods pmrchased by a factor or broker, although the 
application and letter of advice stated that the applicant wished the 
bond to cover the liability of one who was engaged in any agency or 
commission business, and who desired a credit with applicant. 
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In the Orphans' Court of Philadelphia County, Na. 358, July Term, 

1905. 

EXCEPTIONS TO ADJUDICATION. 
Thompson's Estate. 

Testator devised and bequeathed his estate in equal shares to his children who 
should be living at his death. Five years after the date of his will, he 
executed and delivered to J., a daughter, a deed for his dwelling-house 
and lot and for an adjoining lot, but instructed her not to record it until 
after his death. He also wrote and signed a memorandum undated, and 
which was found among his papers, in which, after describing the 
property named in the deed, he added these words: "together with the 
furniture therein; in consideration of one dollar and the love and es- 
teem I have for my daughter, J., I sell to her the above described prop- 
erty for the above named price; to be void until my death." It was 
shown that, 4n compliance with the testator's request, immediately 
after the death of his wife, J., with her husband and child, had lived 
with the decedent during the eleven years preceding his death, and that 
the daughter not only gave 'to him her personal care, but managed all 
the affairs of his household. That testator knew the distinction be- 
tween a gift and an advancement appeared from the fact that he had 
declared to a son, to whom he had given $1,700 as an aid in business, 
that the money would be deducted from his share under the will. Held, 
that the deed to J. imported a substantive gift, and was not intended 
as a substitute for the gift under the will. 

Mr. J. R. Embery, for exceptants. 

Messrs. J. E. Sagebeer and A. E. Barnes, contra. 

Opinion by Ashman, J., December 16, 1905. 

The testator devised and bequeathed his estate in equal shares to 
his children who should be living at his death. Five years after the 
date of his will, he executed and delivered to Josephine Grissom, a 
daughter, a deed for his dwelling-house and lot and for an adjoining 
lot, but instructed' her not to record it until after his death. He also 
wrote and signed a memorandum undated, and which was found among 
his papers, in which, after describing the property named in the deed, 
he added these words : "together with the furniture therein ; in consid- 
eration of one dollar and the love and esteem I have for my daughter, 
Josephine Grissom, I sell to Her the above described property for the 
above named price; to be void until my death."' Did he intend by the 
deed an advancement to the daughter, and to adeem. thereby the gift 
to her under his will? His intent, whatever it may have been, must 
be sought in the circumstances which attended his relations with the 
beneficiary. It was shown that, in compliance with the testator's re- 
quest, immediately after the death of his wife, the daughter, with her 
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husband and child, had lived with the decedent during the eleven years 
preceding his death, and that the daughter not only gave to him her 
personal care, but managed all the affairs of his household. The testa- 
tor hence had a motive which might well influence him, without any 
disparagement to his other children, to favor this daughter. He de- 
livered to her a deed, absolute in its terms, under which she could have 
conveyed the legal title ; and by that deed and the paper declaring that 
he had sold to her the property described therein, he recognized a debt 
as having' been due by him to the grantee. The deed, therefore, could 
not operate as an ademption of the estamentaiy gift, which was simply 
of an equal share with the children to whom the testator owed nothing. 
The testator knew, moreover, the character and effect of an advance- 
ment, because he had declared to a son to whom he had given $1,700 
as an aid in business that the money would be deducted from the son's 
share under the will. The general rule is, as stated by Read, J., in 
Miner vs. Atherton* 35 Pa. 528, that a legacy by a father to his child is 
considered as a portion, and that if the father afterwards advances or se- 
cures a portion for the child, it is presumably an ademption, in whole or 
pro tanto, of the legacy; but that this presumption may be rebuttal by 
parol evidence of a different intention. We agree with the auditing 
judge that the proof here was that the deed to the daughter imported a 
substantive gift, founded upon a good consideration, and was in no 
way intended as a substitute for the gift under the will. 
The exceptions are dismissed. 



A bank which, with knowledge that a person holds negotiable 
paper simply as agent, discounts the paper for the agent's own benefit, 
relying on his statement that he has secured authority to discount the 
paper for himself, is held, in Merchants' & M. Nat Bank vs. Ohio Val- 
ley Furniture Co. (W. Va.) 70 L. R. A. 312, to act at its peril. 

A by-law of a mutual benefit society providing for the .expulsion 
of members for defarning members of the directing council, or any 
member whatsoever, for reasons connected with the society, causing 
dissensions and disorders in the midst of the association is held, in Del 
Ponte vs. Societa Italiana di Marconi (R. I.) 70 L. R. A. 188, to be 
reasonable. 
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In the Orphan^ Court of PhUadetphia County, No. 400, October Term, 

1905^' 

PETITION AND ANSWER. 
Robinson's Estate. 

Under the Act of May 1, 1861. P. L». 420, relative to the discharge of real estate 
from the Hen of legacies charged thereon, the owner of the land may 
pay the legatee so much of the legacy as he admits to be due, and, 
upon paying into the Orphans' Court so much thereof as is in dispute, 
have a decree entered discharging his land from the lien. 

Mr. J. S. Freeman, for petitioner. 
Mr. Pierce Mecutchen, for respondent. 
Opinion by Penrose, J., June 2, 1906. 

It is admitted by the petitioner that the legacy in trust for the 
niece of the testator is chargeable upon the residuary real estate devised 
to him, and that the balance left unpaid from the personalty with inter- 
est from the expiration -of a year from the date of the death is now de- 
mandable. On the other hand, it is claimed by the trustee that un(kr 
the provisions of the will and the facts with regard to the relationship 
of the testator and beneficiary, interest nms from the date of the death. 
The application is by the devisee for leave to pay the whole amount, 
or at least so much as consists of interest, into court, in order that the 
lands may be discharged from the lien of the legacy. 

As the person entitled is ascertained we see no reason why the ad- 
mitted amount should not be paid, principal and interest, directly to the 
trustee, and only so much as is in dispute paid into court. The pay- 
ment is intended to substitute the fund so paid for the land upon which 
the will charges it ; and as the question involved is one of some nicety 
which may not be finally settled by the determination of this court, we 
must take care in the meantime that the interests involved are fully 
protected. 

It has been suggested that the act of assembly permitting payment 
into court for the purpose of discharging real estate from the lien of 
legacies requires the whole amount to be so paid ; but the act is to be in- 
terpreted in the light of its manifest purpose and with due regard to the 
rights of the parties for whom it was intended. Thie legate^ is willing 
to accept the amount admitted by the devisee ; and as the interests of 
the latter are fully protected by having what is the only subject of dis- 
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pute in the custody of the court so that it can be returned if the decision 
should ultimately be in his favor — ^the land in the meantime being freed 
from the lien, we see no reason why, as a, court of equity, we should not 
now make a proper disposition of the case. The spirit and reason of a 
statute are, in' all cases> to be considered rather than its precise, literal 
expression. The law of Bologne, as we are told by Blackstone, which 
punished with death the letting of blood in the streets, was held "after 
long debate'* — ^the necessity for which it is difficult now to understand 
— ^not to "extend to the case of a surgeon who opened the vein of a per- 
son that fell in the street with a fit f and the very definition of equity 
as applied to the interpretation of statutes is the correction of the law 
wherein by reason of its universality it is deficient. 

Upon payment into court of the interest for the year immediately 
succeeding the death of the testator, $600, and the further payment to 

the trustefe for the legatee of the balance of principal with interest from 
the expiration of a year from such death, the residuary real estate will 

be freed and discharged from the lien of the legacy. 

Counsel will prepare the necessary decree. 



In the Court of Quarter Sessions of Lehigh County, 

PETITION FOR REVOCATION OF BREWER'S LICENSE: 

In Re. Liebermah's Sons^ License, 

The fact that a brewer bottles his own beer in a building acquired by him for 
that purpose, which adjoins the vrewery and is used by him, -not as a 
separate plant, but in connection with the brewery, is not such a viola- 
tion of law as to Justify a revocation of his license. 

United States Bevised Statutes, Se^. 3354, considered.' 

Mr. Calvin E. Amer, for petitioner. 

Messrs. Dillinger & Schwartz, for respondents. 

Opinion by Trexler, P. J., November 21, 1905. 

On March 7, 1905, a brewer's license was granted to Joseph Lie- 
berman's Sons for the premises described as the Eagle Brewery, at the 
northwest corner of Sixth and Union streets, in the City of Allentown. 

On July 3, 1905, a petition was presented by jMalcolm W. Gross, 
asking that the license be revoked for the reason that since the granting 
of the license, the licensees had acquired property No. 130 South Sixth 
street which, it appears, adjoins the property of the licensees to the 
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north, and that said property so acquired was used in connection with 
their brewing establishment, contrary to law. 

In answer to the petition, the licensees admit that they did acquire 
said additional property, but that they acquired said additional property 
exclusively for the bottling of beer manufactured by them at the brew- 
ery, and that in so doing they wished to comply with the United States 
Internal Revenue Laws, Revised Statutes, Sec. 3354. 

The United States statute provides : "That any person carrying on 
the -business of bottling fermented liquor in any place or brewery in 
which fermented liquor is made, or upon any premises having com- 
munication with such brewery, shall be liable to a fine of $500, and the 
property' used in such bottling or business shall be liable to forfeiture: 
Provided, however, that this section shall not be construed to prevent 
the withdrawal or transfer of fermented liquors from any of the vats in 
the brewery, by way of pipe line or other conduit, to another building 
or place for the sole purpose of bottling the same." 

Under our state laws, a brewer has a right to bottle his own beer 
and dispose of it from, the brewery under the regulations provided by 
the Act of Asseftibly. 

The licensees, in this sense, were either compelled to violate the 
United States laws by bottling beer in the brewery, or, if the cLntention 
of the petitioner is correct, were liable to indictment if they bottled 
upon adjoining premises. 

It will be noticed that the description in the application for license 
covers not only the premises as they existed at the issuing of the 
license, but the additional property purchased. 

The point of law involved is one not easy of solution, and I do not 
think that the method employed is the best one to secure the end in view. 
A license should only be revoked for clear violation of the Act of As- 
sembly. The revocation of the license would put the brewer out of 
business summarily, and this extreme course, as I stated above, should 
not be taken unless the violation of the law is clear. 

Is the acquiring of additional property adjacent to the brewory, 
not to be used as a saparate plant, but only in connection with the one 
already in operation, a violation of law ? 

If the description in the license determines the extent of the brew- 
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ery and all the processes of the manufacture must be accomplished 
within the circumscribed area, then the result would be that no brewer 
could bottle his own beer ivithout rendering himself liable to the penal- 
ties prescribed by the United States laws. I apprehend, however, that, 
under the United States laws, what is meant by brewery has no relation 
to the description of the license as granted by the state courts. By a 
brewery is meant the building where the beer is manufactured. It may 
be possible a brewer could comply with both laws by having in the de- 
scription of his brewery sufficient ground to also include a bottling es- 
tablishment with an intervening thoroughfare,' as provided by the 
regulations of the Internal Revenue Department. 

The matter, however, in my view, should be raised in a proceeding 
for the violation of the liquor laws. 

The state courts would hardly license a retailer whose establish- 
ment is divided by a thoroughfare and permit him to sell on both sides 
of the street. In the case of a brewer, it might be different, as the two 
kinds of business are in their nature essentially different. 

Now, November 21, 1905, rule discharged. 



A notorial notice of protest of nonpayment of a note, addressed to 
an indorser as if living when he is dead, is held, in Bank of Ravens- 
wood vs. Wetzel (W. Va.) 70 L. R. A. 305, to be good to charge such 
indorser's estate if actually received by his administrator. 



An undertaking by a ticket agent, upon .receiving money to pay the 
passage of a third person from a point on another road to the point 
where the money is received, that he will instruct the initial carrier to 
deliver a ticket to the intending passenger, is held, in Brezewitz vs. St. 
Louis, I. M. & S. R. Co. (Ark.) 70 L. R. A. 212, not to render his em- 
ployer liable for delay of the initial carrier in complying with the in- 
structions. 



The law of comity is held in J. A. Holshouser Co. vs. Gold Hill 
Copper Co. (N. C.) 70 L. R. A. 183, not to require the courts of one 
state, which are administering the assets of an insolvent foreign cor- 
poration, to give effect to a statute of its domicil imposing a license tax 
upon it, "and making the tax a preferred debt in case of insolvency. 
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In the Orphan^ Court of Philadelphia County, No, 355, October Term, 

1905^ 
EXCEPTIONS TO ADJUDICATION, 

Gibbon^ Estate, 

Where an accountant claims to set off and deduct from a legacy a certain 
amount which the leflratee received from the testatrix prior to her death, 
and the only proof of the receipt of the money is derived from the lega- 
tee's admission to himself, after the death of testatrix, that she received 
the money with instructions from testatrix as to the manner in which 
she should expend it, and that she expended almost the entire sum as 
she was directed, the admission of the receipt of the money must be 
taken in connection with the declaration as to its disbursement. 

The receipt of the money by the legatee being conceded and its expenditure 
being in every respect in accordance with a probable request and direc- 
tion by testatrix, and there being also no countervailing testimony pro- 
duced by the residuary legatee, a mere question of fact arises for de- 
termination by the auditing judge, and his conclusion, unless clear 
error be shown, is final. 

Testatrix, within a few days of the execution of her will, withdrew a sum of 
money, which she directed to be expended for her funeral and interment. 
Her entire estate, after deducting this amount, consisted of personalty 
amounting to $100, and k small house and lot worth $3200. She directed 
her executor to pay all her Just debts and funeral expenses, and be- 
queathed pecuniary legacies aggregating $3200. She then provided: 
"All the rest, residue and remainder of my estate, whether real, per-, 
sonal or mixed, and wheresoever cituate, I give, devise and bequeath 
unto the sa'ld Joseph Reiley, his heirs, executors, administrators and 
assigns, absolutely and in fee simple. I hereby make, constitute and 
appoint the said Joseph Reiley executor of this my last will and testa. - 
ment, hereby authorizing and empowering him, my said executor, to 
sell any and all of my said real estate, at either public or private sale, 
for the best price that can be obtained for the same, and to make good 
and valid deeds therefor, without the purchasers thereof being in any 
way liable for the application of the purchase money." Held, the will 
did not work a conversion. 

Ashman, J., dissents. 

Mr. E. Spencer Milter, for accountant and exceptant. 

Mr. J. Washington Logne, contra. 

Opinion by Hanna, P. J., June 2, 1906. 

The first exception relates to a claim by the accountant and residu- 
ary legatee to set off and deduct from a legacy a certain amount which 
the legatee received from the testatrix prior to her death. As far as we 
can ascertain from the testimony, the only proof of the receipt of the 
money bj-' the legatee is derived from her admission to the accountant, 
after the death of the testatrix, that she received the money accompan- 
ied with instructions from testatrix as to the manner in which she 
should expend it and with the declaration that she expended almost the 
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entire sum as she was directed by the testatrix. The legatee very 
naturally objected to the deduction from the amount of her legacy. As 
the moneys expended by her were for the payment of funeral expenses, 
etc., and therefor in relief of the residuary legatee, he could not with 
propriety object to the expenditures, and accordingly withdrew his 
claim to deduct the amount thereof from the legacy with the single ex- 
ception, to wit, a sum paid for religiou^' services at the funeral ob- 
sequies of the testatrix. This appeared to be mainly for the reason that 
she bequeathed a legacy for similar religious services to be solemnized 
after her death. 

.But a further objection was insisted upon, to wit, that the legatee 
was incompetent to testify concerning the instructions given to her by 
testatrix. It*^is true, under ordinary circumstances, she cannot thus 
avoid the responsibility of accounting for the money she received from 
testatrix. But the legatee is competent to testify as to what occurred 
between herself and the accountant after the death. And if she is to be 
held liable by reason of her admission, her entime admission, accompan- 
ied with her declaration made at the time of the manner in which she 
expended the money and that it was in pursuance of directions given 
her by testatrix ( is also to be considered as evidence before the auditing 
judge. The declaration to the legatee is part of the res gestae: 2 
Wharton's Evidence, Sec. 1102; Com. vs. Wemtz, r6i Pa. 591. 

And the whole of the admission must be taken together; but- this 
rule does not apply when the circumstances render, it improbable that 
it is said in avoidance of a conceded fact: Robert's Appeal, 126 Pa. 102 ; 
Newman vs. Bradley, i Dall. 240. 

In this case, the receipt of the money is a conceded fact, and the 
expenditure of the money was in every respect in accordance with a 
probable request and direction byl testatrix. There is, moreover, no 
countervailing testimony produced by the residuary legatee. Thus a 
mere question \of fact arises for determination by the auditing judge. 
He has found the legatee properly accounted for the money excepting a 
trifling balance, and only to this extent diminishes her legacy. As no 
clear error is shown in this conclusion, the exception thereto is dis- 
missed: O'Mara's Estate, 14 District Reps. 259; Shoenberger's Estate, 
21 1 Pa. 99. Anli many other cases which might be cited. 
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The second exception to the allowance of interest upon the pecun- 
iary legacies was withdrawn. 

The third exception, however, was insisted upon. In the present 
case, the personal estate was trifling in amount. The testatrix was the 
owner of a small dwelling house. By her will she bequeathed a num- 
ber of pecuniary legacies and the residue of her estate to her executor 
with full power of sale of her real estate. After the death of testatrix, 
and until the sale of the real estate, the executor assumed charge 
thereof, obtained tenants, collected the rents, paid the taxes, etc., and at 
the audit of his account he had retained for his own use a balance 
amounting to $275. It was claimed he should be surcharged therewith 
upon the ground that the moneys thus received should be accounted for 
by him and applied towards the payment of debts and legacies. This 
view was adopted by the auditing judge, and the accountant was sur- 
charged with above balance realized from the rents of the real estate. 
If an equitable conversion was intended by the testatrix from the date 
of her death the case will be different, but it will be seen, upon examin- 
ation of the* will, there is a mere authority to sell, and the legacies are, 
by operation of law, charged upon, the real estate. A bare power of 
sale, like a discretionary power, ^ does not work a conversion until exer- 
cised: Peterson's Appeal, 88 Pa. 397; Sheridan vs. Sheridan, 136 Pa. 
14; Darlington vs. Darlington, 160 Pa. 65. 

As we have stated, the executor is the residuary legatee and de- 
visee. He is, therefore, entitled to the rents from the real estate until 
its sale. This is distinctly held in Watt's Estate, Pennsylvania Co.'s 
Appeal, 168 Pa. 431, where the question was further discussed by Wil- 
liams, J., saying: "In such a case, the executor has no authority to col- 
lect the rents accruing from the residuary real estate and to use thfem as 
assets of the testator's estate." See, also. Miller's Estate, No. 2, 4 
District Reps. 408. 

This exception must be accordingly sustained, and the adjudica- 
tion will be corrected in accordance herewith. 

A final decree, with schedule of distribution, will be prepared by 
counsel for accountant 
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In the Orphans^ Court of Philadelphia County, No. 383, January Term, 

ipo6. 

EXCEPTIONS TO ADJUDICATION. 

Norri^ Estate. 

Testator's will was in two parts, one disposing of his personal estate and the 
other of his real estate. At the beginning of his will he said: "I give 
and bequeath the following legacies/' followed by the gift of various 
sums of money to several legatees, including $200,000 to each of his two 
sisters. A large amount of his personal estate remained undisposed of, 
and, as to this, he provided: "The residue, of my personal estate I give 
and bequeath to my sisters, Sarah ♦ ♦ • and Smily ♦ ♦ ♦ ." 
He also directed his executors to pay all of the above legacies clear of 
tax, which clause was followed immediately by certain devises of real 
estate. Testator's sister Sarah died May 19, 1899, and on July 27, 1899, 
he executed a codicil, in whljch he said: "I give and bequeath to the 
daughters, of my sister Sallie N. Pepper, the legacy which I had left 
her, share and share alike." His remaining sister, Emily, died August 
6, 1901, whereupon he made a second codicil as follows: "I give and 
bequeath to my nieces, Sarah and £31izabeth, and to my grandnephew 
the legacy which I had left to my sister, Enjily, share and share alike." 
Held, per Hanna, P. J., and Ashman, J., that the word "legacy," as used 
In the codicils, included the pecuniary legacies of $200,000 only, and 
that, as to the residue of personalty bequeathed to his sisters, testator 
died intestate; but, per Penrose and Dallett, JJ., that the word "legacy" 
included J)0th the $200,000 pcuniary legacies and the residue. 

Messrs. Charles H. Downing and John J. Ridgway, for account- 
ants. 

Mr. George Wharton Pepper, for exceptants. 
Opinion by Hanna, P. J., June I2, 1906. 

The question suggested by these exceptions is the proper interpre- 
tation to be placed upon the word "legacy," employed by testator in two 
codicils to his will. The will and codicils are evidently holographic, 
yet testator was well versed in the use of technical legal words and 
phrases. 

At the outstart of his will be says, "I give and bequeath the fol- 
lowing legacies," and proceeds to bestow large gifts of money to a num- 
ber of his kindred, also in charity, and to an esteemed personal friend. 

It is needless to say he fully understood the meaning of the word 
"legacy." The persons whom he intended first to recognize and bene- 
fit were his two sisters, Sarah and Emily, to each of whom he gave the 
sum of $200,000. 

His first narrijed sister was married and had children, while the last 
named was unmarried. Both were living at the date of the will. But 
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on May 19, 1899, testator's sister, Sarah, died, and on July 27, 1899, he 
executed a codicil, by which he gave and bequeathed as follows : "To 
the daughters of my sister, Sallie, the legacy which I had left to her, 
share and share alike." His sister left three daughters surviving-her, 
who were living it the date of the codicil, and still living. The^e is, 
therefore, no difficulty in determining that they are entitled in equal 
shares to the legacy bequeathed, to their mother. 

Emily, the remaining sister of testator, died on August 6, 1901, 
whereupon, on August 29, 1901, he made a second codicil as follows: "I 
give and bequeath to my nieces, Sarah and Elizabeth, and to my grand- 
nephew the legacy which I had left to my sister, Emily, share and 
share alike." There is no ambiguity here, and beyond doubt the three 
persons named are entitled in equal shares to the legacy bequeathed to 
testator's sister, Emily, of $200,000. 

But these provisions are not alone before us. Testator did not 
dispose of his entire estate in pecuniary gifts ; a large amount remained 
undisposed of, and also aware of the legal meaning of the language he 
used, this he designated as the "residue," and gave and bequeathed the 
same to his before named sisters, Sarah and Emily. As already stated, 
both predeceased him. 

And now upon the distribution of his residuary personal estate 
arises the difference of (pinion as to the meaning of the word "legacy." 

It seems to be conceded the gift of $200,000 and one-half part of 
the residue should b^ awarded to the three daughters of testator's sis- 
ter, Sarah. This admits the correctness of the position assumed by the 
three legatees named in the second codicil, viz., that the term "legacy" 
embraces not only the pecuniary gift of $200,000, but one-half of the 
residuary estate. It is, however, contended that they are entitled to 
the pecunary legacy of said sum of $200,000 only, and testator died 
intestate as to the remaining one-half part of the residue. 

As frequently held, it is not so much the intention of testator that 
is the subject of inquiry, but the meaning of the words he employs to 
indicate his intention. 

After a careful consideration of the will and codicils, it seems, 
when testator used the word "legacy" in both, he contemplated merely 
that the legatees named in the codicils should take only the sum of 
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$aoo,ooo, for this is the only amount he designates as the legacy hb gave 
to each of his two sisters. He make no disposition of the residuaiy 
amount of his estate. And as he must be presumed to know that as an 
undisposed of portion of a residue cannot lapse into a residue, there 
being none, in such event, the portion of his estate he failed to dispose 
of will go, not to residuary legatees, but to his heirs and next of kin as 
if he died intestate. 

It would seem, therefore, that a share of the residue should not be 
embraced within the meaning of the word "legacy," as shown by the 
cases referred to t^ the auditing judge. In Quincy vs. Rogers, 9 Cush. 
291, Shaw, C. J., said: "In common parlance and in a more precise use 
of language, a legacy is distinguishable from the gift of a residue or a 
share in the residue." In Ward vs. Grey, 26 Beav. 485, Sir John Rom- 
ily, M. R., said : "A residue is not a legacy in the ordinary sense of the 
term." In Layborn vs. Wright, L. R. (1894), i Ch, 303, it was said: 
*'lt is doing violence to language to describe a share of residue as a 
pecuniary legacy." 

And again, quoting the auditing judge: "So as to the relative 
force of the presumption against intestacy, and that against the disher- 
ison of heirs, it was said in Espy's Estate, 207 Pa. 459: 'The legal pre- 
sumption that the testator did not intend to die intestate is fully met and 
satisfactorily answered by another presumption of like force and effect, 
that the hdr is never to be disinherited except by plain words or neces- 
sary implication,' and in Smith's Appeal, 23 Pa. 9, 'In cases of doubtful 
construction the law leans in favor of a distribution as nearly con- 
formed to the general rules of inheritance as possible.' The same Ian- 
gauge is found in Bruckman's Estate, 105 Pa. 363." 

For the reasons mentioned it would seem the proper conclusion i$ 
to hold that testator died intestate as to one-half of the residue of his 
estate, as held by the auditing judge, and the same should be awarded 
to his heirs and next of kin ; but the court being evenly divided in opin- 
ion, the exceptions must be dismissed, and the adjudication confirmed. 

Ashman, J., concurs. 
^ Penrose, J., June 12, 1906. — It is a principle of interpretation so 
well settled as not to require reference to decisions that a construction 
which leads to an intestacy will never be adopted where the words of 
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the will, understood in the light of surrounding circumstances, though 
technically inaccurate, are sufficiently broad to include the entire estate : 
See Miller's Appeal, 3 Amerm. 459; Appeal of Board of Missions, 10 
Norris, 507. Of course, in such cases the heir or next of kin is ex- 
cluded ; but this is not in conflict with the maxim that the heir shall not 
be disinherited except by express words or necessary implication, and 
that all doubts will be resolved in his favor : it is simply a finding that 
the will — whose natural purpose is to defeat the operation of the intes- 
tate laws — does, when properly construed, exclude him, and that the 
case is free from reasonable doubt. The maxim, it may be remarked, 
will be found, on examination of the cases, to have been applied only 
where the will contains no disposition, in words, of the residuary estate, 
and where it has been sought* to infer such disposition from some pro- 
vision of which it was not the. necessary consequence. This is notice- 
ably the case in Espy's Estate, 207 Pa. 459, cited in support of the as- 
sertion of intestacy in the present case, las it is also in Bender vs. Die- 
trick, 7 W. & S. 284, and in Hitchcock vs. Hitchcock, 11 Casey, 393, 
and, it is believed, in the cases generally which have been cited. 

But this testator excluded his heirs and next of kin, as such, in the 
most explicit terms. Under the intestate laws the estate would have 
gone to his two sisters and about fifty nephews and nieces and great- 
nephews and nieces ; but by his will he sehcted the sisters and compara- 
tively few of the others — giving to the sisters $200,000 each, and the 
residue, after gifts of yarious amounts to the other legatees, to them in 
equal shares. The will, drawn by himself, was executed in April, 1891. 

In May, 1899, Mrs. Pepper, one of the sisters, died, leaving three 
daughters; and in July, two months later, he executed a codicil, also 
drawn by himself, in which he said: "I give and bequeath to the 
daughters of my sister, Sallie N. Pepper, the legacy which I had left 
to her, share and share alike." 

It is contended that this is to be read as if he had said, not the 
"legacy," but the "pecuniary legacy" which I had left to her — ^thus ex- 
cluding, as a matter of construction and under the case cited on behalf 
of the next of kin (Layborn vs. Wright, L. R. (1894), i Ch. 303), the 
residuary legacy and causing as to the sister's share of it an intestacy. 
There is no right under the general principles of interpretation, and still 
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less under the peculiar phraseology of this will, to make the int^ola- 
tion suggested. What' the testator has said is not pecuniary legacy, but 
legacy, the legacy — ^used in its broadest sense and including therefore, 
,as the case also cited on behalf of the next of kin shows, a residuary 
legacy no less than a pecuniary legacy : Ward vs. Grey, 26 Beav. 485. 
This is obvious. A legacy in the strictest, most technical sense of the 
word, is any testamentary gift of personal estate — ^as contradistinguish- 
ed from devise or gift qf real estate — ^ distinction which may, perhaps, 
not be without significancy in the consideration of this case. It is the 
generic term, of which the sub-divisions are pecuniary legacies, demon* 
strative, specific and residuary legacies. 

The will clearly shows that he used the word in its general sense. 
It consists of two parts; one disposing of his personal estate; the other, 
of his real estate. The word legacies occurs in the beginning of the 
will and also at its conclusion, and only there. The language used is 
"I give and bequeath the fallcffwing legacies;" after which are given 
various sums of money to the persons mentioned, including the two 
sisters who are to receive $200,000 each, and ending with a gift to the 
sisters a follows : 

"The residue of my personal estate I give and bequeath to my sis- 
ters, Sarah * * * and Emily." * * * 

All of this precedes the final provision as to the personal estate, in 
which the gifts are a// referred to as "legacies r'*^ "I direct my execu- 
tors to pay all of the above legacies clear of tax ;'* this being followed, 
immediately, by the part of the will disposing of the real estate. It was 
quite natural, therefore, in writing the codicil that the testator should 
speak of what he had given to his sister as- "the legacy which I had left 
to her," — ^meaning all that she would have taken had she survived him 
— especially as at the date of the codicil the estate was or had become 
very large, so that the residuary share of the sister who had died greatly 
exceeded the amount of her pecuniary legacy which would merge into 
it and present itself to his mind in this shape. 

But after all, the precise, literal language of a testator is not of 
rtiuch importance in ascertaining his intention ; and a much more signi- 
ficant arid convincing argument is furnished by the statute with regard 
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to legacies to brothers and sisters of a testator who die in his lifetime 
leaving children. 

The Act of May 6, 1844, P. L. 564, provides that "No devise or 
legacy hereafter made in favor of a brother or sister * * * of the 
testator, such testator not leaving any lineal descendants, shall be 
deemed or held to lapse or become void by reason of the decease of such 
devisee of legatee in the lifetime of the testator if such devisee 
or legatee shall leave issue surviving the testator; but such 
devise or legacy shall be good and available in favor of such surviving 
issue, with like effect as if such devisee or legatee had survived the tes- 
tator, saving always to every testator the right to direct otherwise." 
This act had been on the statute book for sixty years when the codicil 
in question was written, and its existence, of course, was not only pre- 
sumptively but actually known to the testator — a man of experience 
and familiar with all matters relating to estates. He well knew that 
what he had given to his sister would, without anything being done by 
him, go to her children; but he evidently wished to show that his in- 
tentions were in accordance with the provisions of the act: and so, 
using almost the very terms of the act, he declared that the "legacy" 
which he had given to their mother should go to her daughters — ^who 
were all of her children. 

« ■ 

In answer to this it is solemnly argued that while he knew the 
"legacy," that is, the entire testamentary gift, would go to the sister's 
children, his intention was that the gift by the codicil should be con- 
fined to the pecuniary legacy, and, for some inscrutable reason, that 
the residuary legacy, separated from the rest of the original gift, should 
go to them under the Act of Assembly. The law will not thus attribute 
to an intelligent testator a senseless act of folly, even to let in the heir 
whom it favors, but whom the testator, himself, had theretofore so ef- 
fectually excluded. 

This seems to demonstrate the sense in which the testator intended 
the words "the legacy which I had left" to be understood ; and as pre- 
cisely the same form of expression is used in the second codicil, execut- 
ed in August, 1901, three weeks after the death of his other sister, leav- 
ing no children, it must be held thjit it, too, effectually disposed of all 
that was given to her by thewill, aiid that it passes the residuary share, 
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no less than the amount of the pecuniary legacy, to the three persons 
whom it substitutes in her place. 

The principle that a codicil only changes a will to the extent which 
It clearly indicates is well settled, but it can have no application to a 
testamentary {disposition which has utterly failed by reason of the death 
of the legatee in the testator's lifetime, and the codicil is executed for 
the very purpose of preventing a lapse or failure of effectual disposition. 
Even then, however, it is equally well settled that the codicil is to be so 
interpreted as to make it accord with the general scheme of the will ; 
and in the present case that scheme was to dispose of the entire estate, 
so that no part should pass under the mtestate laws. 

It follows that the exceptions to the adjudication should be sus- 
tained, and the entire share of the estate given to the sister by the will 
awarded to the persons named in the codicil of 1901. 

Dallett, J., concurs. 



In the Orphans^ Court of Philadelphia County, No. 252, April Term, 

1901. 

PETITION BY FATHER OF MINORS, DIRECTED TO THE 
EXECUTOR TO PAY TO HIM THE ENTIRE INCOME 
ACCRUING FROM A CERTAIN SUM OF $5000 FOR THE 
MAINTENANCE, SUPPORT AND EDUCATION OF THE 
SAID MINORS, AND ANSWER THERETO. 

BamerCs Estate. 

Testator provided. Inter alia, *'I direct the executor of this my will to safely 
invest the sum of $5000 in good and secure corporate bonds, yielding at 
least 4% per centum annually, and pay the aforesaid interest of 4% per 
cent., after dividing the same into equal parts, to my second cousins 
(naming them) until they reach the age of eighteen years or die before 
eighteen years of age, after which time I. direct that the $5000 invested 
as aforesaid shall go to the re8iduai*y legatee of this my will forever, 
she to have full control, use and title to the same/' Held, that the trust 
continued as to the entire principal until the youngest minor attained 
eighteen, and no part of the income should be paid meanwhile to the 
residuary legatee. 

Mr. Edward Brooks, Jr., for petitioner. 

Mr. T. H. Walnut, for respondent. 

Opinion by Dallett, J., June 2^ 1906. 

By his will, Edward A. Bowen, who died January 11, 1901, pro- 
vided as follows: "(2) I direct the executor of this my will to safely 
invest the sum of $5000 in good and secure corporate bonds, yielding at 
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least 4^ per centum annually, and pay the aforesaid interest of 4j4 
per cent., after dividing the same into equal parts, to my second cousins. 
Marguerite Lee Kirby, Jennie Kirby, Mary Kirby and William B. Kir- 
by, Jr., until they reach the age of eighteen years or die before eighteen 
years of age, after which time I direct that the $5000 invested as afore- 
said shall go to the residuary legatee of this my will forever, she to 
have full control, use and title to the same." 

Jennie Kirby attained the age of eighteen years on January 25, 
1906. 

The petitioner, the father of the four minors named in testator's 
will, and to whom by decree of this court entered May 4, 1901, it was 
directed that the income to be derived from the fund of $5000 be paid 
for their support, maintenance and education, ?sks that the executor 
be directed to pay over to him the entire accrued income from said fund, 
less proper costs and charges. 

In her answer, testator's mother, the residuary legatee under ^his 
will, avers that she is advised and believes that one-fourth of the in- 
come, as well as one-fourth of the principal of the said fund of $5000, 
is now payable to her. 

' In his answer, the executor acknowledges the receipt of notice to 
this effect from the residuary legatee, and submits himself to such order 
as the court may make. 

The question presented, therefore, is whether the three minors 
who have not yet reached the age of eighteen years are are or are not 
entitled to the entire income derived from this fund. 

.No question as to the propriety of the order made May 4, 1901, is 
now before us, and notwithstanding the fact that it is the duty of a 
father to maintain and educate his minor children, we must presume 
that it was made upon the presentation of sufficient and good reasons 
why it should be made. 

We believe that the prayer of this petition should be granted. Un- 
der any interpretation of the testator's will, this trust must be con- 
tinued as to the entire principal until the youngest minor reaches the 
age of eigtiteen years, for the gift of a share of income is regarded as 
more desirable than the gift of the income to be derived from a share 
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of the principal: Wilen's Appeal, 105 Pa. 121; Aubert's. Appeal, 119 
Pa. 48 ; McCallum's Estate, 211 Pa. 205. 

Conceding that the Act of March 31, 1812, 5 Sm. Laws, 395, took 
away survivorship as an incident of joint tenancy, it may still result as 
a necessary implication Ifrom the will (Arnold vs. Jack, 24 Pa. 57; 
Jones vs. Cable, 114 Pa. 586; Sturm vs. Sawyer, 2 Pa. Superior Ct 
254) , and in construing a testator's words, a distinction has been made 
between cases in which subsequent interests are given to representatives 
of the first takers, wben it has been held that no survivorship is intended 
and cases in which there is no connection or relationship between the 
first takers and the remaindermen where survivorship is to be implied : 
Erwin's Estate, 5 Montg. Co. Law Repr. 18, citing Loring vs. Coolidge, 
99 Mass. 191, and Pennsylvania Co.'s Appeal, 20 W. N. C. 41. 

The residuary legatee in this case takes entirely independent of and 
not as a representative of the first takers. 

But even without regard to this distinction, we think that in this 
case the testator's intention as to the disposition of this income may be 
safely inferred from his words in disposing of the principal of the fund. 
He has given the income, after its division into equal parts, to the four 
minors, his. second cousins, by name, "until they reach tlie age of 
eighteen years or die before eighteen years of age, after which time" 
he directs "that the $5000 invested as aforesaid shall go to the residuary 
legatee of this my will forever, etc." It is clear that there is no time 
^t which the principal of this fund of $5000 may go to the residuary 
legatee until the youngest minor has reached the age of eighteen years, 
and, from his evident postponement of the distribution of the principal ' 
and failure to direct any other than the original distribution of the in- 
come, the implication that he intended to dispose of all the income until 
that time naturally follows: McCallum's Estate, 211 Pa. 205. 

.The prayer of the petition is granted. 

Failure to equip a train with tools usually carried by trains for 
emergency use in case of a wreck, for want of which a passenger is not 
rescued as promptly from his position in the debris of a wreck, is held, 
in Jackson vs. Natchez & W. R. Co. (La.) 70 L. R. A. 294, to render 
the carrier liable in damages for such additional suffering, regardless 
of whether the wreck itself was or was not caused by its negligence. 
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In the Orphan^ Court of Philadelphia County, No. 464, January Term, 

ipo6. 

PETITION FOR PARTITION. 
Spielman's Estate. 

A power vested in the executors to sell the real estate in the exercise of a 
sound discretion does not work a conversion, nor will a blended gift of 
realty and personalty. If immediately followed by a direction to divide 
the realty and convey the several shares to the devisees. 

Testator provided in his will, "I ^ve, devise and bequeath all the rents, inter- 
est and income of all my estate, real, personal and mixed, includintr the 
use of all my household troods, plate, furniture and other personalty, etc., 
to my beloved wife during all the term of her life. The corpus or prin- 
cipal, however, to be at her absolute disposal, should she require it, 
without any liability or control •••.»» He then empowered his 
executor, "in a wise and sound discretion, to sell all or any part of my 
real estate either at public or private sale, whenever advantafreous so to 
do, for the payment of my debts or division of my estate or otherwise, 
and to extingruish any flrroynd rent, and to make a trood and sufficient 
deed and deeds of said realty, etc., to the purchasers or purchaser 
thereof in fee simple or otherwise without any liability on the part of 
the purchasers or purchaser thereof to see to the application of the 
purchase money, and clear of all trusts, and after the decease of my 
said wife, that an amicable division of my estate and realty be made, 
and for so doin? that a fair and just appraisement of my real estate be 
made by three disinterested appraisers to be appointed by my executrix, 
and the several shares to be conveyed by her in severalty in fee to each 
for his or her portion of my said estate." 

Mr. A, T. Johnson, for petitioner. 
Mr. John O. Bowman, for respondent. 
Opinion by Ashman, J., June 9, 1906. 

The testator's will contained a gift of the income of his estate, real 
and personal, to his wife for Ufe, but provided that the principal should 
be at her absolute disposal, without any liability or control, if she should 
require it. At her death it gave the estate in equal shares to the chil- 
dren, one share, however, to be held in trust for the separate use of one 
of the daughters ; and it empowered the executrix to sell the realty or 
any part thereof for payment of debts or the division of the estate. It 
provided, further, "after the decease of my said wife, that an amicable 
division of my estate and realty be made, and for so doing that a fair 
and just appraisement of my real estate be made by three disinterested 
appraisers to be appointed by my executrix, and the several shares to be 
conveyed by her in severalty in fee to each for his or her portion of my 
said estate." After the death of the widow, the executrix causied the 
real estate to be appraised by three appraisers, who divided the same 
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into purparts and awarded them to the devisees. The devisees refused 
to accept the same, and were unable to agree upon an amicable division 
of the estate. The petitioner, one of the heirs and devisees, thereupon 
applied for an inquest in partition. 

We can see no force in the contention that the will worked or in- 
tended to work a conversion. The power to sell was left to the wise 
and sound discretion of the executrix, and was therefore as far removed 
as possible from a direction to sell. The blended gift of realty and per- 
sonalty did not indicate that the testator regarded his estate as person- 
alty, because it was immediately followed by the direction to divide the 
real estate, and to convey the several shares to his children. In Keim's 
Estate, 20I Pa. 609, which was cited as on all fours with the present, 
the intent to convert was found in the direction that $85,000 should be 
deducted from the share of one of the children, and this, of itself, the 
court held, necessitated a sale. The pieces of real estate embraced in, 
the present will numbered forty-five, and the devisees numbered six; 
and the direction that the properties were to be appraised and conveyed 
in severalty to the children, and as to one of them to be held in trust, 
was a plain expression of intent on the part of the testator that they 
were to be divided as real estate. The testator having thus prescribect 
the method by which to effect the division of his estate, the devisees are 
bound to follow it, as they would any other valid provision of his will. 
The petition for partition is dismissed. 



A fence 4j4 feet high around a water-supply reservoir in a public 
park, which is constructed so that children have to remove their shoes 
to climb it, is held, in Carey vs. Kansas City (Mo.) 70 L; R. A. 65, to 
be sufficient to absolve the municipality from liability for the death, by 
drowning in the reservoir, of a child eleven years old, who has been 
warned by public watchmen not to go inside the inclosure, and driven 
out of it. 

The fact that building materials lying in the street may be so ar- 
ranged as to be attractive to children as a place for play, or as a resting 
place during or after play, is held, in Friedman vs. Snare & T. Co. (N. 
J. L.) 70 L. R. A. 147, not to impose upon the fandowner the duty so to 
arrange, and maintain the materials as to render them safe for such use. 
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In the Court of Common Pleas No, s, of Philadelphia County, No, 327 2^ 

March Term, IQ06, 

RULE TO SHOW CAUSE WHY SHERIFF SHOULD NOT 
PROCEED WITH THE EXECUTION OF THE WRIT OF 
FL FA.. UNLESS THE CLAIMANT PAY THE $4 AP- 
PRAISEMENT 

The Fiegenbaum & Gottlieb Company vs, O^Mara. 

Under the Act of May 26, 1897. Sec. 7, P. L. 95, providlnfiT tor the pasrment of a 
$4 appraisement fee in a sheriffa interpleader, the fee must be paid by 
the claimant, if the ffoods are found in the possession of the defendant 
at the time of the lavy; but by the plaintiff in the execution, if they are 
found in the possession of some other person. Where the goods are 
found in the house of the defendant and it is averred in the answer to a 
rule by the plaintiff upon the sheriff to proceed with the execution unless 
the claimant pay him the fee, that the claimant lives at that house and 
that the goods were fo'und in his possession, so far as they could be 
under the circumstances, the plaintiff in the execution must pay the 
fee unless such -answer is overcome by proof to the contrary. 

Mr. Gustave L. Blieden, for rule. 

Mr. George S. Russell, contra. 

Opinion by Von Moschzisker, J., June 15, 1906. 

In this case a levy was made upon certain goods as the chattels of 
the defendant. These goods were claimed by one John 0*Mara. The 
goods in question were found at No. 916 North Front street, Philadel- 
phia, which is the residence of the defendant, Mrs. B. O'Mara, and 
where her son, John O'Mara, the claimant, also resides. Upon the 
claim of John O'Mara being made, the sheriff demanded of the plaintiff^ 
the sum of $4 for appraising the goods and chattels before taking a 
rule for an interpleader to settle the question of the title to the goods ; 
whereupon the plaintiff entered a rule upon the sheriff to show cause 
why he should not proceed with the execution of the writ of /i. fa, 
unless the claimant pay to the sheriff the $4 appraisement fee. In sup- 
port of this rule-, the plaintiff avers that the goods and chattels in ques- 
tion belong to and were at the time of the levy in the possession of the 
defendant. The sheriff has filed an answer, in which he avers that, so 
far as deponent can ascertain, "the goods were as much in the posses- 
sion of the claimant as they could be in the possession of one living in 
the house of another." 

The Act of May 26, 1897, Sec. 7, P. L. 95, provides : The cost of 
making an appraisement of said goods and chattels shall be the sum of 
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$4, which shall form part of the costs of the cause, and shall be paid 
by the claimant at the time of making his claims, if the defendant in 
the execution shall be found in possession of said goods and chattels, 
and by the plaintiff in the execution if some other person be found in 
possession thereof." We construe this to mean that if the goods are 
found in the possession of the defendant at the time of the levy, the 
claimant must pay the $4 appraisement fee, but if the goods are found 
in the possession of some other person, and that other person may be 
the claimant himself, then the plaintiff in the execution must pay the ap- 
praisement fee; and in a case like the present, where the goods are 
found in- the house of the defendant, and it is averred in the answer to 
the rule on the sheriff that the claimant liv^s at that house and that the 
goods were found in his possession, so far as they could be under the 
circumstances, if such answer is not overcome by proof to the contrary, 
then the plaintiff in the execution must pay the appraisement fee. 
The rule is discharged. 

In the Orphans' Court of Philadelphia County, No. 734, April Term, 

1905- 

EXCEPTIONS TO ADIUDICATION, 

May's Estate. 

Where a decedent in his lifetime purchased property under and subject to a 
mortgage, and, after his death, his executors default in the payment of 
interest, whereupon the mortgage is foreclosed, and, under an arrange- 
ment entered into between the original mortgagor, decedent's vendor, 
and the holders of the mortgage, the property is purchased, in the ab- 
sence of other bidders, by the former for a sum less than the amount 
of the mortgage, he paying to them the diffeifence, together with in- 
terest and costs, the sum he so paid can be recovered by him from 
decendent's estate. 

Mr. W. E. Caveny, for exceptant. 

Mr. George P. Rich, contra. 

Opinion by Penrose, J,, June 30, 1906. 

Claimant, being the owner of certain premises^ mortgaged them in 
the sum of $8,000, He subsequently sold the property to the decedent 
under and subject to the mortgage. The decedent owned the property 
until his death, which occurred in May, 1904. After his death, default 
was made in the payment of interest, and the mortgage foreclosed, 
judgment being entered on it in the sum of $8,737.06. A Irtimri facias 
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was. then issued and the property advertised for sale. The claimant 
and holders of %ht mortgage then entered into an agreement that if 
there v\ ere no other bidders at the sale the property was to be sold to 
the claimant iu* ^^^50, he to pay the mortgage. This was done, and 
claimant took title to ib^ property, executing a new mortgage for $6ckx>, 
and paying to the hold^^r ■ ^f the mortgage $2,506.44 in cash, being the 
difference between the old ard new mortgages, together with interest 
and costs, and a* further sum of $200.32 for taxes for the years 1904 and 
1905, making a total of $2,70 ^^.76. This sum he sought to recover from 
the decedent's estate, averring that the property was not worth more 
than $6,00Q when he purchased it. No action was ever brought against 
claimant on his bond by the holders of the mortgage. 

OPINION. 

^^^here a mortgage debt created by the vendor of real estate is 
made part of the consideration to be paid or assumed by the vendee, 
the assertion in the deed to him that the sale is '*under and subject to" 
the debt, — while it will not, as formerly, since the Act of June 12, 1878, 
P. L. 205, give a right of action by the holder of the mortgage against 
the vendee, is. regarded as implying an obligation by the latter to in- 
demnify the vendor against any liability by reason of the debt ( Blood 
vs. Grew-Levick Co., 171 Pa. 328; 177 Pa. 606) ; and the liability thus 
arising is not simply de terris, hut is coextensive with the original obli- 
gation: Kirker vs. JVylie, 267 Pa. 511 ; Green vs/ Stone, 34 Atl. Repr. 
1099,— referred to in Blood vs. Crew-Levick Co., 177. Pa. 606.1 ' 

In the present case the executors of one who had thus purchased 
real estate failed to pay interest on the mortgage under and subject to 
which it was bought by the decedent, and the property was sold by the 
sheriff under a judgment obtained by the holders of the mortgage, to 
yhom the vendor — the original debtor^ — thus became liable for the pay- 
ment of the debt; and under an arrangement with the plaintiffs in the 
judgment, who bought at the sheriff's sale, he took title to the property 
and p^id to them the difference between the present value and the 
amount of the mortgage ^debt. 

We think .the estate of the decedent is liable for what was thus 
paid. It was not necessary that the claimant should delay payment 
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until judmejit and execution ; what a man may be compelled to do he 
may do voluntarily is an ancient maxim of the law (Co. Litt., 171a) 
and the arrangement by Avhich he took title to the lands at their present 
value was manifestly to the advantage of the vendee's estate, which, 
had the purchaser at sheriff's sale been a stranger, at a less price, might 
have been obliged to pay a much larger sum. The arrangement, in- 
stead of being in restraint of bidders, was, in effect, an agreement to 
bid to the full amount of the mortgage if necessary. 

That the claimant is not precluded from recovery by reason of 
having become the owper of the property as the result of the sheriff's 
sale, scarcely requires the citation of authority j but the point was ex- 
pressly decided in Wolfe's Appeal, 14 Outerb. 126. 

The decision in Gimber's Estate, 15 District Reps. 59, settles the 
question of liability for taxes left unpaid after the purchase from the 
mortgagor. 

The exceptions are sustained and the adjudication modified ac- 
cordingly. Counsel will prepare the necessary decree. 

In the Orphan^ Court of Allegheny County, No. 448, September Term, 

1905. 

EXCEPTIONS TO ADJUDICATION SUSTAINING APPEAL 

FROM REGISTER. 

Pore's Estate. 

The proof of the factum of a later lost or destroyed will., need not comply 
with the statutory requirements for probate in order to prevent the 
probate of a will dated prior thereto. 

Messrs Reed, Smith, Shaw & Beal, for appellant. 

Mr. W. A. Jordan, for proponent. 

Opinion by Hawkins, P. J./ Febniar}^ 23, 1906. 

The controversy in this case turned on the question whether or not 
there is sufficient evidence of revocation of the will offered for probate. 
A will of Richard V. Pare, in. which his wife was made sole devisee, 
has been offered for probate : a will of his widow, in which J. T. L. D. 
McCoy is the principal beneficiary, has also been offered ; and McCoy 
is therefore a party interested in proponance. Both these wills are con- 
tested by Mr. and Mrs. fare's granddaughter and sole heir-at-law — the 
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first on the ground of revocation by an alleged later will destroyed by 
McCoy, and the second on the ground of undue influence. 

It will be seen that these contests emerge from the same atmos- 
phere and are in touch with each other. 

The facts are these : Some time prior to Mr. Fare's death, he had 
been adjudged a lunatic, but shortly before the making of the will of- 
fered for probate proceedings had been instituted for setting this aside, 
and testimony had been taken showing his competeitcy, and thereupon 
a decree of annulment was entered five days after the date of the will. 

Some discredit was also thrown upon testator's competency by the 
testimony of Thomas McCoy, father of proponent, who was a sub- 
scribing witness to this will. Upon depositions taken, he could only 
remember that Mr. Pare was unfit ; but, when brought here by his son, 
his opinion had undergone a change, and his memory had revived so 
that he was able to. testify before the register both to fitness and execu- 
tion. 

Objections to the competency of the testator and execution of this 
will were, however, abandoned at the argument of the exceptions, and 
there remains, therefore, the question of proof of the fckrttun of a later 
will. 

Mr. Pare died in 1885, leaving a widow, Hannah M., who sur- 
vived him twenty years, and a daughter, who died leaving a husband, 
M. Ryan, and one child, Irillie, and an estate consisting of the house and 
lot in which he had resided on Taggart street, Allegheny. In his life- 
time he had produced and asked his son-in-law, Ryan, to read his will, 
in which, he said, he had given his wife a life estate, with the remainder 
to his daughter. No will was offered for probate during Mrs. Pare's 
lifetime, although she made repeated and consistent declarations of such 
disposition up until in July, 1904, while living in McCoy's house, she 
made a will whose effect was to practically disinherit her grancidaugh- 
ter. So far as appears, there was no apparent reason for this change 
other than the influence of the new environment. The fact that Mrs. 
Pare, advanced in years, was taken into McCoy's house was itself 
strange, for there were already nine occupants in its four smafl rooms ; 
and this was followed by his appointment as her business agent, his 
obtaining possession of Mr. Pare's wills, and the ills of litigation. The 
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circvimstances in which the will of Mr. Pare, now offered for probate, 
are alleged to have come into his possession are these : When, as Mrs. 
Fare's agent, he went to the Taggart street house on an errand in Sep- 
tember or October, 1904, he found in a chest in which Mr. Pare had 
kept his papers two wills — one of which, dated Dec. i, 1882, was signed 
Richard V. Pare, and was without subscribing witnesses ; and the other, 
now in question, was signed "Richard V. Pare," and was witnessed by 
Thomas McCoy, father of proponent, and John P. Dickenson ; and in 
both of which Mrs. Pare was devised the Taggart street house without 
any gift over. He also says he had, in June preceding, found in a dif- 
ferent part of this same chest an unsigned memorandum without date, 
in which it was stated that the will of Richard V. Pare would be found 
in the safe of Alderman Edgar, 43 West Diamond street. He took this 
memorandum to Alderman Edgar and made inquiry as to the fact 
Edgar admits that the memorandum was in the handwriting of his 
officer, but says that after diligent search he was unable to find any will. 
At this point conflict of testimony begins. The principal witness of 
contestant, M. Z. Evans, who is entirely disinterested, testified very posi- 
tively and intelligently that in the fall of 1904 the proponent showed 
him a will of Mr. Pare written on a half sheet of legal cap, dated after 
the will of August, 1883, to which there were subscribing witnesses, 
John S. Edgar and R. T. Rodney, and in which his property was given 
to Mrs. Pare, with the remainder to his daughter and her heirs. This 
testimony is corroborated by other disinterested witnesses as to the ad- 
missions of McCoy that he had such a will. Thus, he said to Mrs. Gor- 
man that he had three wills, and that the third was one Mrs. Pare could 
never find ; and to Rose Lambert, "Rose, I have found the will and 
Lillie is the legal heiress." Although the statements made by the con- 
testant's witnesses" on this subject are denied, the date of the alleged 
conversations and their relation to the disposition of Mr. Pare's estate 
are admitted. Following the memorandum found in Mr. Pare's chest 
into Alderman Edgar's hands, it appears that while he has no recollec- 
tion of having drawn or witnessed such a will as is therein mentioned, 
he admits that he may have done so, and says that if he drew it he must 
have signed as a witness. The fact that he spent, as he says, two days 
looking for it imt)lies at least an admission of a probability that he had 
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done so ; and the memorandum found In Mr. Fare's chest in his officer's 
handwriting would raise a presumption, which has not been rebutted, 
that he in fact had at some time a will of Mr. Pare in his possession ; 
but what will? It is improbable this will was either of those which 
were produced here, because these were in Mr. Fare's handwriting, in 
pencil, crude in form, and there is no apparent reason for their deposit 
elsewhere than in his chest; whereas, the probability is that when Al- 
derman Edgar was consulted he drew a new will more formal in char- 
acter than those which Pare had. R. T. Rodney, the other alleged wit- 
ness, was more positive in his denial of attestation ; but his denial was 
also on belief. He would not deny that he had witnessed other papers 
for Pare, but failed to specify what^ In view of the fact that both these 
men were then, and have been since, very busy and had attested many 
other wills/ it could not be expected that ,after the lapse of twenty years, 
without anything to refresh their memory in the meantime, they would 
recollect so unimportant an event as this. Their failure of recollection 
is, therefore, immaterial. 

As against this evidence stands the denial by proponent, McCoy, 
that he ever had in fact possession, or admitted that he had possession, 
of this alleged third will ; but he comes discredited not only by his in- 
terest in the suppression of this will, but as making an unconscionable 
claim under an unnatural will. The weight of evidence is therefore 
greatly in favor of contestants, and this court finds : 

1. That Mr. Pare produced and asked his son-in-law to read a 
will, "in which he said he had given his wife a life estate and Mrs. Ryan 
the remainder. 

2. That the widow, Mrs. Pare, had repeatedly and uniformly de- 
clared the existence of such a final disposition, and her refusal for that 
reason to sell. 

3. The existence of a memorandum in circumstances which raise 
a probability of such a will remaining at Mr. Pare's death. 

4. Proof by one witiiess of the production of a writing alleged by 
McCoy to be such will signed "Richard V. Pare'' and subscribed by 
two witnesses ; and, in corroboration of this witness, 

5. Proof by several witnesses of admissions by McCoy that he 
had such will in his possession. 
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How this will came into McCoy's hands is not necessary to inquire. 

It may be conceded at the outstart that the evidence adduced by 
this contestant would be insufficient were this an issue devisavit to es^ 
tablish probate of the will which she sets up by way of defence. But 
she is not seeking probate. The question, so far as she is concerned, 
is not of compliance with the terms of the statute of wills, but of an- 
swering proponent's claim of probate. The statute is not exclusive in 
its operation. It provides a method of procedure which parties inter- 
ested may waive if they see fit, just as they may waive the statute of 
fraud or the grant of letters of administration. Thus it was held in 
Houser vs. Lamont, 55 Pa. 311, that chancery will decree specific per- 
formance of a contract within the statute of frauds where it is confessed 
in the answer. So a family agreement to dispense with administra- 
tion was sustained in Weaver vs. Roth, 105 Pa. 408 ; and so it was held 
in Phillips vs. Phillips, 8 Watts, 195, that parties interested might bind 
themselves by a written or parol agreement to destroy a will, and such 
agreement might be shown by the act and declarations of the parties. 
So it was held in Jones vs. Murphy, 8 W. & S. 275, that proof of de- 
struction by proponent of a later will would dispense with the need of 
proof of its contents; and so with as much reason would proof of ad- 
mission of the factum of such will dispense with further proof. Why, 
then, exact the statutory form of proof useless things. The proponent 
is the only party interested in this will, and the proof shows his admis- 
sion of its factunu. His admission relieves the exigency of the defence. 
"It would be absurd," said the court in Jones vs. Murphy, 8 W. & S. 
275, "to require strict proof of the contents of a will, so as to operate as 
a revocation, where it appears that it was destroyed by fraud :" and it 
would be equally absurd to require such proof where it appears that 
the existence of the will was admitted by the party who had destroyed 
it. When proponent asserted the existence of this will, he must be as- 
sumed to have spoken from knowledge ; and having depriyed contestant 
of the means of proving execution according to the statutory method, 
the principle of estoppel is applicable in all its force. It is axiomatic 
that every presumption must be taken against the spoilator, and that no 
man can take advantage of his own wrong: Broom's Maxims. The 
factum of the later will having been established by the admission of 
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proponent, revocation of the will which he has offered for probate fol- 
lows as a necessary consequence. It is immaterial in this view whether 
this contestant shall be able to sustain probate of this later will ; propo- 
nent has no interest in the matter, and contestant will take, whether 
there be testacy or intestacy. But even were she not heir-at-law, it 
would be enough that justice had been done and the spoilator foiled in 
his purpose : Jones vs. Murphy, 8 W. & S. 275. 

It follows that the probate of the will offered must be refused. 

Note. — On an issue d. v, n. execution of a lost will must be proved 
by two witnesses: Mitchell vs. Low, 213 Pa. 526. 



In the Court of Common Pleas of Lancaster County. Equity Docket, 

No. 4, Page 261. 

MOTION TO DISSOLVE PRELIMINARY INIUNCTION. 

McMullen z's. Williamson. 

The owner of buildings on the opposite sides of a fourteen-feet wide public 
alley will not be enjoined, at the instance of an adjoining: property 
owner, from erecting, between his buildingrs a bridge six feet wide and 
twelve feet high more than fourteen feet above the surface of the 
alley, in the absence of proof that the bridge would interfere with 
travel on the alley or cause any injury to the plaintiff. 

A private citizen cannot enjoin an interference with the public highways 
unless he shows that his legal rights have ben invaded, causing some 
special damage to himself of a serious nature. 

Messrs. B. F. Davis and Edwin M. Gilbert, for plaintiff. 
Messrs. Coyle & Keller, for defendant. 
Opinion by Hassler Jl, February 3, 1906. 

From the bill, answer and testimony, we find the following facts : 
Mifflin alley, so far as it concerns this case, is a 14 feet wide alley, in 
Lancaster City, running from Ehike to Christian streets, between East 
King and Vine streets. The plaintiff owns property on the northeast 
and southeast corners of Christian street and Mifflin alley. On the 
northeast corner is a stable, used in connection with the Exchange 
Hotel, also owned by plaintiff, which adjoins it on the north. On the 
southeast corner are a stone stable and shedding. The defendant owns 
property on the north side of Mifflin alley, 63 feet east of the property 
ot the plaintiff, and also on the south side, adjoining the plaintiff^s 
property and extending eastward to Duke street. 
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On defendant's property on the north side is erected a large^build- 
ing, which is a continuation of a store property fronting on East King 
street, owned and occupied by defendant. On the south side, beginning 
60 feet east of the plaintiff's property, is a large brick warehouse and 
store building, fronting on Duke street, which he proposes to use in 
connection with hig East King street store. Between this building on 
the south side of said alley and the plaintiff's stable at the southeast 
comer of Mifflin alley and Christian street is an open lot, with a front- 
age of 60 feet on said alley. The defendant is about to erect a bridge 
14 feet some inches above the surface of the street to connect his build- 
ings on the south sides of said Miffln alley, which bridge is to be 6 feet 
wid^ and about 12 feet high. 

The plaintiff has filed a bill in equity, seeking to enjoin the con- 
struction of this bridge^ upon which we granted a preliminary injunc- 
tion, which we are now asked to dissolve. 

This^bridg'e will not interfere with travel on Mifflin alley. It is 2 
feet higher than the average county bridge or barn door, and will hot 
interfere with the hauhng underneath it of hay or straw, as is claimed 
in plaintiff's bill. It will not obstruct the light or air of plaintiff's 
property, nor will it interfere with firemen in case a fire should break 
out upon the property of the plaintiff. It has not been shown that the 
plaintiff will suffer any injury by reason of the erection of said bridge, 
nor has it been shown that it will in any way interfere with the public's 
use of said alley: 

CONCLUSIONS OF LAW. 

A private citizen cannot enjoin an interference with the public 
highways, unless such individual shows that h^s legal rights have been 
invaded, causing some special damage to himself : Mechling vs. Bridge 
Co., I Grant, 416; Sparhawk vs. Railway Co., 54 Pa. 401 ; Livingston 
vs. Wolf, 136 Pa. 519; Sayior vs. Canal Co., 183 Pa. 167;; Cumberland 
Valley R. R. Co.'s Appeal, 62 Pa. 218. 

In Livingston vs. Wolf,^ 136 Pa. 523, the master, whose report was 
confirmed by the court and afterwards by the Supreme Court, says: 
"The rights of property owners along the public highway are nowhere 
defined with precision. * * ♦ But when an individual asks an equit- 
able remedy, when he seeks by injunction to -restrain another from 
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erecting or maintaining that which is styled a nuisance, ^something 
more tfian the mere invs^^ion of a legal right must b^ shown. He must, 
of course, first show that a legal, or, as it is sometimes called, a substan- 
tial right has been invaded, else, no matter how great the damage he 
may suffer from the act or omission of the defendant, he would' not have 
any standing to complain. He must, then, go beyond this and show 
that the .injury done him is not 6i a trifling character, but tangible, 
considerable and seriously interfering with the enjoyment of his prop- 
erty. Some of the cases even go further, and put it perhaps too strong- 
ly, by saying that the injury must be irreparable. At all events^ the 
injury must be of a special, private and peculiar character. The mere 
fact that the object complained of amounts to a public nuisance does 
not render it improper for a private individual to seek relief by in junc- 
tion, if hrs legal rights have been infringed, and if in addition to the 
damage suffered by the public generally, he shows a damage done him 
of a special and peculiar kind. * * * The rule is that one erecting 
or maintaining a common nuisance is not liable to an. action at the suit 
of one who has sustained no damag"e therefrom except such as is suf- 
fered by the public generally. He is liable at the suit of one who has 
sustained damage peculiar to himself. No matter how numerous the 
persons may be who have sustained this peculiar damage, each is en- 
titled to relief therefor. The putlic nuisance becomes a private one to 
every person on whom it inflicts such peculiar damjae^e." While the 
Supreme Court decided this case on other j?rounds. J«dfire Williams, in 
delivering the opinion of the court, savs (page 531;) : "It follows that 
the projecting window is not an unlawful obstruction, but a lawful 
structure. If this conclusion could be reearded as doubtful, the decree 
ought, nevertheless, to be aflirmed upon the finding of the master that 
the window caused no appreciable injury to the plaintiff." 

In this case, it has not been shown tha.t any right of the plaintiff 
has been or will be invaded or interfered with by the. election of the pro- 
posed bridge: nor has it been shown that its erection will iniure or 
damage the plaintiff in any particular. He is, therefore, not entitled to 
the relief sought, and we accordingly sustain the motion to dissolve the 
preliminary injunction. 
[ Preliminary injunction dissolved. 
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In the Orphans' Court of LackcKvanna County, No. — . 

SUR PETITION TO REMOVE PROBATE. 
In Re: The Estate of Mf^illimn Cornell, Deceased. 

Where a will lias beeii duly probated, and letters granted, the only mode in 
which they can be revoked by the Orphans* Court is on appeal from 
the register. . . - 

Messrs. Leach & Morrow, for petitioners. 
Opinion by Sando, P. J., July 14, 1906. 

We are asked by the petition of the widow, heirs-at-laW, and lega- 
tees under the will of the testator, to set aside the probate pi the will 
and to revoke- the letters testamentary granted to Lewis Sherman. In 
the present proceedings, we are asked to go beyond our jurisdiction. The 
parties can agree by proper writing among themselves, to set aside and 
disregard the will, with the same force and effect as if no will had been 
executed or offered for probate. In this way they may annul the will, 
but the Court has no such authority. 

Willi^im Cornell died on or about December 10, 1905, leaving his 
last will and testament, disposing of real estate and personal property, 
dated the i8th day of February, 1904, which was produced to and filed 
with, the Register of Wills for this county on January 20, 1906, and 
by him duly admitted to probate and letters testamentary issued to 
Lewis Sherman. . 

In thepetition presented to this Court it is alleged that the testa- 
mentary paper is not the will of William Cornell; that its provisions and 
execution was caused by undue influence; that the provisions were 
changed and alter e4 after its execution and that it is ambiguous, indefi- 
nite and uncertain. The petition further sets forth that the petitioners- 
have made an agreement among themselves^ duly signed and executed, 
for a more ^profitable, expedient and less expensive settlement. 

The petition and this proceeding relate solely to thie setting aside 
of the will duly probated and the revocation of the letters testamentary 
granted by the register to Lewis Sherman. The. probate of the will 
has not been disproved in any "action at law:" Act of June 25, 1895, 
Sec. I, P. L. 305. The register has made no attempt to revoke it. The 
only mode in which- it could be "annulled or revoked" by this Court is 
on appeal from the "judicial act or decision" of the register thereon: 
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Act of March 15, 1832, Sec. 31, P. L. 144, and no appeal has been 
taken therefrom. A register is a judge; and admitting a will to pro- 
bate is a judicial act ; and it is settled in repeated decisions that the 
decree cannot under any pretence be re-examined in a collateral pro- 
ceeding. The decree of the register is as conclusive in regard to real 
estate, as to personal, until annulled by conipetent authority, or dis- 
proved on a trial at law. By the 17th section of the Act of 183;^, it is 
directed that "all original wills, after probate * * * shall be re- 
corded and filed by the register" and "shall be Stdjudged and are hereby 
enacted to be matter of record." The will as probated is therefore 
"matter of record" and cannot be questioned in this proceeding: Ley 
vs. Kennijdy, i W. & S. 396 ; Shields' Appeal 20 Pa. 291 ; Barker vs. 
McFerran, 26 Pa. 214. 

The decree of probate of January 20, 1906, must stand until re- 
voked or annulled in the manner provided by law. As the title to real 
estate is affected by this decree, it must be gotten rid of in the manner 
provided by the Act of June 25, 1895. 

Where a will has been duly probated, and letters granted, the only 
mode in which they can be revoked by the Orphans' Court, is on appeal 
from the register. 

Now July 14th, 1906, the petition is dismissed. 



One who has only partially performed his contract to install, for a 
gross sum, a heating plant in a building, to consist of boilers, radiators, 
and piping, at the time the building is destroyed by fire without the 
fault of either party, is held, in Dame vs. Wood (N. H.) 70 L. R. A. 
133, to be obliged to bear the loss, unless he shows that the material 
alreaUly in place could not have been removed for a reasonable sum, so 
that the owner of the building miust be regarded as having accepted it 
as. the work progressed. 

A delivery and acceptance sufficient to Satisfy the statute of frauds 
is held, in Richardson vs. Smith (Md.) 70 L. R. A 321, not to be ef- 
fected by a seller of tomatoes in cans, giving the buyer two cans as 
samples, Avhich the latter takes away with him, where they are not in- 
cluded in the bulk of the sale. Symbolic delivery by sample to satisfy 
the statute of frauds is the subject vof a note to this case. 
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In the Court &f Common Pleas of Lackawanna County, No. 7, Afarch 

Term, 190$. 

IN EQUITY. 
G. A. Dentsel vs. The Rocky Glen Park Company et al. 

The general doctrine is that the extraordinary Jurisdiction of chaheery for 
the specific enforcement of contracts extends to almost ev^ry class of 
agrreements which admit of no adequate remedy at law in damagres for 
theii\ bireach. Niot withstanding, however, the lack of an adequate 
remedy at law» there are certain exceptions to the general rule above 
stated. One of them is that where the contract requires a succession 
of acts, to continue through a considerable period of time, which would 
require the protracted supervision of the court, and no public interests 
are involved, a decree for specific performance will generally be 
refused. 

Contracts which require the performance of varied and continuous' acts, or 
the exercise of special skill, taste and Judgment, will not, as a general 
rule, be enforced by courts of equity because the execution of the ^cree 
would require- such constant superintendence as to make Judicial con^ 
trol a matter of extrenie difllculty. 

Courts of eqxrity win refuse to exercise Jurisdiction by way of .specific per- 
formance in a class of special and exceptional contracts, when the 
terms and provisions are such that the court could not carry its decree 
Into effect without exercising some personal supervision and oversight 
over the work to be done, an^ extending ov>er a considerable period of 
time. 

Messrs, O'Brien & BuTr^ for plaintiff. 

Messrs.. Vosburg & McGahren, for defendants. 

Opinion by Kelly,. A.. L. J.,. August 24, 1906. 

From, the evidence in the case we find the facts as follows ; 

I. On the 22d day of July, 1904, the plaintiff entered into a writ- 
ten agreement with Arthur Frothingham and Annette Keynolds> trad" 
ing as The* Rocky Qen Park Company, for the erection of a.merry-gd»- 
lound or sarrouself in Rocky Glenn Park, an amusement park conducted 
by the park company, and to operate the same under certain terms aind 
cCmditions for the period of ten years. The. agreement is as follo^ys : 

'*This agreement,- made and executed this 22d day df July, A. D. 
19904;, by and between' Annette Reyonlds and Arthur Frothingham^ trad^- 
iBg a&- t&e Rocky Glen Park Company,, party of the first, and G. A. 
Dentzef q£ Philadelphia, Pa,, party of the second part : Witnesseth,. that 
the parties hereto, for and in consideration of the sum of one dollar, 
by eachi to the other in hand paid, the receipt whereof is hereby ac- 
knowledged> and the further considerations and covenants, herefdafter 
set forth, agree to and with each other as follows, to wit :• The parties 
ot Uie first part demise and let unto- the party of the second part so 
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much ground at Rocky Glen Park,, in the Borough of iMoosic, Lacka- 
wanna County, Pa., as shall be necessary to be occupied by carrousells 
or merry-go-rounds as hereinafter provided; and do hereby give and 
grant to the party of the second part the exclusive right f6r ten years 
from the first day of May, 1904, to erect, maintain and operate corrou- 
sells or merry-go-rounds at Rocky Glen Park, at such points in said 
park as both parties agree upon. 

" "The party of the second part upon his part agrees to put in place-, 
within twenty days, from this date, a fifty- foot carrousell equipped with 
forty-six different kinds of animals, three abreast, four double chariots 
and a large concert organ, to be operated by a ten horse power electric 
motor, and to build a suitable building to enclose the same before the 
first day of May, 1905, and in the meantime to provide a tent so that 
the business of conducting and operating said carrousell or merry-go- 
round can be carried on from twenty days from this date, during the , 
remainder of the Rocky Glen season. 

"The party of the second part further agrees to occupy the land 
demised and let to him as aforesaid, and to operate and maintain the 
carrousells or merry-go-rounds at such places as the parties hereto may 
agree upon, for the term of ten years from the first day of May, 1904. 
And the party of the second part shall, at his own proper cost and ex- 
pense, purchase and erect said merry-go-rounds or carrousells and the 
buildings orients required to enclose the same and shall also furnish 
his own light and power, equipment and machinery, and hire all the 
employes necessary for the operating and maintaining of said carrou- 
sells or merry-go-rounds. 

"The party of the second part shall, in addition to the above coven- 
, ants, pay to the party oi the first part as rent for the ground demised 
and the privileges hereinbefore granted, twenty per cent, of the gross 
receipts received from and in connection with the operation of the said 
carrousells or merry-go-rounds. And it is mutually agreed between 
the parties hereto further, as follows : 

"The rate of fare shall be five cents for a single ride or six rides 
for twenty-five cents and the tickets shall be the globe numeral tickets ; 
separate reels shall be kept for the five cent straight tickets, and sepa- 
rate reels for the six rides for the twenty-five cents tickets, which 
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tickets shall be furnished by the party of the second part. The party 
of the second part shall hire as a ticket seller a person designated by 
the parties of the first part. The party of the second part shall have the 
right to discharge the party so employed and shall appoint other parties 
designated by the parties of the first part, and the party of the second 
part will at any time discharge the ticket seller so hired upon the 
request of the parties of the first part and appoint other persons 
designated by the parties of the first part as aforsaid. 

"Settlements shall be made every Tuesday morning for the busi- 
ness of the previous week and shall be made according to the reel 
figures or numbers and the box receipts. 

"It is further agreed that this lease \shall be binding upon and 
accrue to the benefit of the heirs, executors and assigns of either and 
both of the parties hereto. 

'In witness whereof the said parties hereto have hereunto set their 
hands and seals the day and year first above written. 

'The Rocky Glen Park Company. 

"By Arthur Frothingham, (Seal) 
'Annette Reynolds, (Seal) 

^G. A. Dentzel, (Seal) 

In presence of C. P. O'Malley." 

2. The parties to the contract agreed vpon a place to locate^ the 
carrousell, and a contract was entered into with a builder to build. a 
suitable building in which to install it. The building was completed 
and the carrousell installed in place and piit in operation on the 24th 
of Augilst, 1904. The plans for the building as furnished by the plain- 
tiflF were departed from by the builder at the instance of Arthur Froth- 
ingham, and the changes caused a delay so that the amusement plant 
was not installed within the time agreed upon. The delay was caused 
by Arthur Frothingham and was not the fault of the plaintiflF. The 
reason the plaintiflF did not furnish a tent for a temporary shelter was 
that Arthur Frothingham requested that he might be allowed to put 
up a wooden structure in the first instance. 

3. The carrousell was kept in operation during the rest of the 
amusement season, viz., from August 24th until October 10, 1904. 
When it closed the season was practically over on account of cold 



((f 






2i6 LACKAWANNA JURIST. 

weather, and the gross receipts for the last few days were not sufficient 
to pay the expense of operation. No objection was made on the part 
of the park company to the closing of the plant at that time. 

4. During the time of the operation of the Carrousell the plain- 
tiff adhered to the terms of the agreement with reference to the hiring 
of ticket sellers, and in all other respects acted with entire good faith 
towards the park company. Settlements were not made every Tuesday 
morning for the business of the preceding week as required by the 
terms of the agreement, but no srch settlements were ever refused by 
the plaintiff or his employees, nor was any demand made for settle- 
ments at any time. The plaintiff attempted to make a settlement with 
Arthur Frothingham after the machine had been in operation a few 
days, but Frothingham told him there was time enough ; and after the 
^season closed efforts were made by the plaintiff to pay to the park com- 
pany the amount due under the terms of the contract. In DecerriberJ 
1904, a check was sent to Mr. Frothingham for the amount due, and in 
May, 1905, an agent of the plaintiff offered to pay to Mr. Frothingham 
the amount due, which pffer was refused. An offer of payment and a 
tender was made of $436.95, the amoimt due, together with interest on 
that sum, during the progress of the trial, in open court, to both 
Arthur Frothingham and Annette Reynolds, without any conditions, 
which they both refused to accept upon the advice of the counsel. 

5. The i)laintiff is ready and willing now, and has been at all 
times since entering into the contract, to perform his part of the agree- 
ment in every respect ; while the defendants, Arthur Frothingham and 
Annette Reynolds, are not now and have not been since a short time 
after the car/ousell was put into operation, willing to perform their 
part of the agreement. 

6. When the equipment for the carrorsell was shipped by the 
plaintiff from Philadelphia to Rocky Glen Park, there was one animal left 
out of fhe shipment so that there were biit forty-five animals furnished 
instead of forty-six as called for in the contract. The omission was by 
mistake and not through any design on the part of the plaintiff, and 
was of no substantial injrry to the machine. There is no evidence to 
show that any complaint was made about it or that the plaintiff was 
requested to supply the missing animal. 
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7. The plaintiff ordered an organ worth $4,000, which he was 
ready to set up in connection with the carrousell at the opening of the 
season of 1905, but did not do so for the reason that he was not allowed 
to operate in 1905, notwithstanding he was ready to do so and mad« an 
effort to do so by sending an agent to the park before the season opened 
to prepare the plant. for operation. 

8. After the season of 1904 had closed one J. W. Richman, who 
was in the employ of the park company from September, 1904, until 
March, 1905, was employed by the plaintiff as a watchman at a salary 
of one dollar per week to look after his property, the carrousell in 
question. Richman was not employed in any other capacity by the 
plaintiff and, was not his agent nor had he any charge of the plaintiff's 
business. On the 19th of January, 1905, a suit was begun before one 
of the aldermen of this city by Arthur Prothingham against the plain- 
tiff, as a non-resident, by summons returnable on January 23, 1905. 
The summons which was issued was served upon Richman, in the 
presence of Arthur Frothingham, Annette Reynolds and William 
Frothirigham, at Rocky Glen Park. Mr. Richman obtained an envelope 
from Arthur Frothingham into which he put the summons, sealed it 
up and^ addressed it to the plaintiff. He expressed his intention in the 
presence of the three defendants to mail it the next morning at Moosic, 
but Arthur Frothingham said he would mail it at Scranton that night, 
and Richman handed it to him, and he handed it to William Frothing- 
ham, who is his brother, telling him to drop it in the postoffice when he 
went home. The plaintiff never received the surnmons, and we find as 
a fact that it was never mailed. On January 23, 1905, the return day, 
the defendant was in default, and Arthur Frothingham obtained judg- 
ment against him in the sum of $216 and costs. On the 14th of 
February, 1905, an execution issued upon this judgment, the property 
of the plaintiff in question here was levied upon and duly sold to 
William Frothingham for $190. The property sold was worth up- 
wards of $15,000. The plaintiff knew nothing of the judgment or con- 
stable's sale until a few days before the filing of the bill. No claim or 
demand had ever been made by Arthur Frothingham upon the plaintiff 
fo5 the $216. 

9. When the site for the erection of the carrousell was selected 
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by the parties to the agreement the plaintiff believed that the ground 
was under the control of the park company, but as. a matter of fact 

• 

part of the land upon which the building was erected was not under 
control of the park company, which the members of the company knew 

. at the time, but was owned by the Hudson Coal Company. Arthur 
Frothingham and Annette Reynolds, who composed the park company, 
had an oral agreement with the land agent of the owner to purchase a 
twenty-acre piece of land ip which this part covered by the building 
was included, and a deed to William Frothingham was made on 

' December 6, 1904, for this piece of land, and delivered to William 
Frothingham on December 13, 1904. The negotiations for the pur- 
chase were carried on by Arthur Frothingham and Annette Reynolds. 
Arthur Frothingharn directed the deed to be made to William Froth- 
ingham, and Annette Reynolds furnished the money to pay for the 
property to William Frothingham, viz. $1,000, and he paid it to the 
agent of the Hudson Coal Company and received the deed in the 
presence of Arthur Frothingham and Annette Reynolds. 

10. The defendants are guilty of the charge made in the seventh 
paragraph of the plaintiff's bill, viz.. of unlawfully conspiring together 

" to deprive the plaintiff of the use of his property and the benefit of the 
agreement set out in our first finding. 

1 1. The building which was erected on the grounds by the plain- 
Jiff at a cost of $4,500 and upwards cannot be removed, and by reason 
of the refusal of the park company to allow the plaintiff to operate 
under the contract the cost of the building is a total lossto the plaintiff. 
The other part of the carrousell can be removed by the plaintiffs The 
plaintiff will suffer damages in the future on account of the defendants, 
Arthur Frothingham and Annette Reynolds, refusing to perform their 
part of the contract, which damage cannot be now ascertained with any 
degree of certainty. 

From the facts we arrive at the following conclusions of law : 

1. In view of the nature and character of the contract between 
the parties specific performance should not be decreed and the plaintiff 
mi|st resort to an action at law to recover his damages. 

2. That a permanent injunction should issue restraining the de- 
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fehdants from interfering with the plaintiff's property or the right of 
the plaintiff to remove the same from the Rocky Glen Park. 

3. That our adjudication and decree in this case shall be without 
prejudice to the right of the plaintiff to bring an action at law against 
tfie defendants to recover loss of profits on account of the refusal of the 
defendants, Arthur Frothingham and Annette Reynolds, to carry out 
their part of the contract, and any damage? which he may be entitled 
to recover. 

4. That no injunction should issue to restrain the defendants 
from operating a carrousell other than the one erected by the plaintiff, 
at Rocky Glen Park. 

5. That. the defendants should pay the costs of this suit. 

We are requested by the plaintiff and defendants to niake certain 
findings of fact, and law. The requests and our disposition of them^ 
will follow the discussion. 

DISCUSSION. 

During the course of the trial the defendants, by their counsel, ex-.^ 
pressly disclaimed all claim of title to the property in question in this, 
case which might have been acquired by virtue of the constable 6 sale 
to William Frothingham, which we refer to ini bur eighth finding of 
face. We need not, therefore, discuss the propriety of enjoining then^ 
from doing so. That they should be so enjoined may not be necessary, 
but inasmuch as the evidence in the case clearly sustains the plaintiffs 
contention tbat the sale was brought about by the defendants. coUu- 
sively and for the purpose of depriving the plaintiff of the use of his 
property and the benefit of his contract, we think it proper to decree 
that the defendants should be enjoined from interfering in any , way 
.with the plaintiff's ownership, or asserting or exercising any act of 
ownership over the property, notwithstanding their disclaimer of any 
intention to do so. Their disclaimer is not consistent with their pre- 
vious conduct and cannot have the effect of depriving the plaintiff of 
the benefit of a decree. 

We have found that the merits of the case are with the plaintiff. 
Th6 defendants, ; Arthur Frothingham and Annette R.eynolds, who 
constitute the Rocky Glen Park company, have shown by their conduct . 



220 LACKAWANNA JURIST. 

that they repudiate the contract they entered into with the plaintiff. 
They have refused to carry out their part of it, if not by express words 
by conduct which just as plainly discloses their intention to do so. They 
have attempt to divest the plaintiif's title to the carrousell which he set 
up under the contract at an expense of upwards of $15,000, by bringing 
about a constable's sale of it without- the plaintiff's knowledge ; they 
have refused to accept from the plaintiff the sum of money which has 
been tendered to them from time to time as their share of the receipts 
for the season of 1904, apparently in fear that an acceptance would 
constitute an acknowledgement of the existence of the contract; they 
have, through their servants, prevented the plaintiff from putting the 
carrousell in operation in the beginning of the season of 1905; they 
have set up another similar amusement adjoining that of the plaintiffj 
and have operated it since the 4th of July, 1905, notwithstanding their 
agreement which granted to the plaintiff the "exclusive right for ten 
years from the first day of May, 1904, to erect, maintain and operate 
carrousells or merry-go-rounds at Rocky Glen Park, at such points in 
said park as both parties agree upon" ; they have offered, through their 
counsel, to allow the plaintiff to take the property in question, but they 
have never offered tp allow him to operate at their park ; and all of the 
evidence shows their intention to break the contract and to refuse to 
go under it. They have attempted to justify their conduct by showing 
that the -fault first lies with the plaintiff ; that he failed to perform his 
part of the agreement in many particulars ; but in this they have not 
been successful. Under the fair weight of the evidence we feel that 
we are boundxto find the facts against them. 

The plaintiff in his bill prays for a decree for specific performance 
of the contract, and as we have found the facts in his favor the ques- 
tion is whether a contract of this nature should be enforced in equity 
by such a decree. The general doctrine is that the extraordinary juris- 
diction of chancery for the specific enforcement of contracts extends to. 
almost every class of agreements which admit of no adequate remedy at 
law in damages for their breach : 26 Am. & Eng. Ency, of Law, 2d 
Ed., 87. That the plaintiff in this case has no adequate remedy at law 
is apparent. The amount of his loss by reason of his being deprived 
of the benefit of his agreement is largely conjectural. It depends upon 
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so many circumstances which cannot be foreseen that it is impossible 
to ascertain what the plaintiff's loss would amount to. Any attempt to 
give average attendance or average receipts based upon experience in 
other places, or even in Rocky Glen, is mere sjpeculation. While, per- 
haps, the plaintiff might recover in an action at law^ the expense 
incurred in setting up his carrousell, which constitutes a complete loss 
to him by reason of his being prevented from operating it and being 
compelled to remove that part of it which can be removed, yet such a 
remedy would not be adequate, because he would still be at a loss of his 
profits. 

But notwithtsanding the lack of an adequate remedy at law, there 
are certain exceptions to the general rule above stated. One of thetn is 
that where the contract requires a succession of acts, to continue' 
through a considerable period of time, which would require the pro- 
tracted sueprvision of the court, and no public interests are involved, a 
decree for specific performance will generally be refused: Ibid, 95. 
"Contracts which require the performance of varied and contiQUOus 
acts, or the exercise of special skill, taste and judgment, will not, as a 
general rule, be enforced by courts of equity, because the execution of 
the decree would require such constant superintendence as to make 
judicial control a matter of extreme difficulty:" Vann, J., in Standard 
Fashion Co. vs. Siegel-Cooper Co., 157 N. Y., 66. The principle is 
also clearly stated in Wharton vs. Stoutenburgh, 35 N. J. Equity, 266, 
that courts of equity will refuse to exercise jurisdiction by way of 
specific performance in a class of special and exceptional contracts, 
when the terms and provisions are such that the court could not carry 
its decree into effect without exercising some personal supervision and 
oversight over the work to be done, and extending over a considerable 
period of time. 

The case before us is within the exceptibn to the general rule, aiid 
is within the principle which is well established by the authorities, some 
of which are above referred to. The contract in question here is one 
that could only be successfully carried out by harmonious action. The 
parties to it are entirely out of harmony with each other, and there 
would arise all kinds of disputes between them from time to time which 
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would require the aid of a chancelloi* to adjust. We are, therefokre, 
compelled to refuse to decree specific performance. 

There is another question in the case which is not raised in the 
pleadings, but which the evidence and our findings of fact suggest, viz., 
whether the defendants should be restrained from operating, or allow- 
ing others to operate, any other carrousell at Rocky Glen Park during- 
the period covered by the contract, in violation of the grant to the 
plaintiff of the exclusive right to so operate. While the prayer for 
general relief is sufficient to include this, yet the fact is entirely outside 
of the averments. The setting up of the other carrousell was subse- 
quent to the filing of the bill, and as no supplemental bill has been filed 
we do nbt consider the question properly before us. We, therefore, 
refuse toaward such an injunction, without expressing any opinion! 

Let a decree nisi be entered in accordance with our findings ; notice 
to beigiven to the parties sec, reg, that exceptions may be filed. 

The plaintiff's requests for findings of fact and our disposition of 
them are as follows : 

1. That on the 22d day of July, 1904, the- plaintiff and Arthur 
Frothingham and Annette Reynolds, two of the defendants, trading as 
the Rocky Glen Park Company, entered into an agreement giving the 
plaintiff the exclusive right for ten years from May i, 1904, "to erect, 
maintain and operate carrousells or merry-go-rounds at Rocky Glen, 
at such points as both parties might agree upon." And, that pursuant 
to said agreement a place was, selected for said carrousell or merry-go- 
round and the plaintiff did erect the same upon the place designated by 
the defendants, Arthur Frothingh^am and Annette Reynolds, and same 
was in operation for the season of 1904, from and after its completion 
on the 24th day of August, 1904, until October 9, 1904; that the failure 
to complete the same before August 24, 1904, was due entirely and ex- 
clusively to the acts and interferences of said Arthur Frothingham and 
Annette Reynolds, and not to any delays or neglect of the plaintiff. 

Answer. This request is granted. 

2. That the plaintiff was and is ready and willing at all tihies to 
account to said Arthur Frothingham and Annette Reynolds for their 
share in the receipts of said carrousell or merry-go-round, t)ut that said 
Arthur Frothingham and Annette Reynolds at all times have declined 
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to receive the moneys due tliem under said agreement dated July 22, 
1904, and have waived their right for the year 1904 to a strict compli- 
ance with the terms of the said'agreemeilt which provides for the time 
and manner of such payment ; that tender of amount due them for 1904 
was repeatedly made and finally in open court on the i6th day of Sep- 
tember, 1905. 

Answer. Granted. 

3. That on or about the 13th day of December, 1904, the de- 
fendants, Arthur Frothingham and Annette Reynolds, arranged to take 
a deed in the name of William Frothingham from the Hudson Coal 
Company for land which included part of the land occupied by said 
carrousell ; but no part of the consideration was paid by William Froth- 
ingham ; that the same was loaned by E. S. Williams at the solicitation 
of Arthur Frothingham and Annette Reynolds, and a mortgage for 
$3,000, including the amount of such loan, was given by William 
Frothingham. That the original option for purchase was obtained by 
Arthur Frothingham and Annette Reynolds from W. J. Lawrence, real 
estate agent of the Hudson Coal Company, and was never reduced to 
writing or transferred except by the direction of Arthur Frothingham 
and Annette Reynolds to said W. J. Lawrence to make the deed to 
William Frothingham ; that William Frothingham took no part in ne- 
gotiating for said land or any part thereof, but was simply agient or 
representative of said Arthur Frothingham and Annette Reynolds. 

Answer; The facts stated in this request are substantially, but not 
entirely, correct. We, therefore, refuse it. 

4. That the carrousell was erected partly upon land of Rocky 
Glen Water Company and partly upon land purchased by William 
Frothingham from Hudson Coal Company. That the defendants, 
Arthur Frothingham and Annette Reynolds, represented to the plain- 
tiff arid induced him to believe at and before the time of the erection 
of the carrousell, that they owned and controlled the land, within Rocky 
Glen Park. 

Answer. Granted. 

5. That on the 23d day of January, 1905, said Arthur Frothing- 
ham obtained judgment before Alderman W. S. Millar, of Scranton, 
against the plaintiff for $216; that a constable's sale thereon was had 
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and the carrousell of plaintiff and other property were purchased by 
William Frothingham^at such sale for $190, although the same was 

worth $15,000 or more. That no summons was served upon plaintiff 
or any one authorized to represent him ; that there was no such indebt- 
edness owing by plaintiff to said Arthrr Frothingham as the record 
of the alderman set- forth; and that the judgment was reversed in cer- 
tiorari proceedings by this court on the 24th day of June, 1905. And 
said judgment and sale of the plaintiff's property therein were all a 
part of a conspiracy entered into by the defendants to secure possession 
and control of the plaintiff's property. 

Answer. Refused. There is no evidence in this case of the cer- 
tiorari proceedings. 

6. That shortly after- said constable's sale William Frothingham 
admitted that the purpose jof said judgment and sale, and his conduct 
prior thereto, was to defr^tud the plaintiff. 

Answer. Refused. This is not a proper request for a finding of 
fact. It is a request to state evidence. 

7. That the defendants, Arthur Frothingham and Annette Rey- 
nolds, have repeatedly and continuously interfered with the plaintiff 
in his attempts to operate said carrousell under said agreement, by 
refusing to let his agent and representative begin the operation thereof 
for the season of 1905, also by threats, and by refusing said agcint ad- 
mission to said Rocky Glen Park : that said Arthur Frothingham had 
expressed a determination during the season of 1905, to prevent the 
operation thereof at any time under said agreement. 

Answer. Granted. 

8. That the plaintiff suffered a net loss of $32.55 per day during 
the season of 1905, that is, from May 3i.st, to October 31, 1905, because 
he was not permitted to operate his said corrousell under said agree- 
ment. 

Answer. Refused. 

The defendants' requests for findings of fact and our disposition of 
them are as follows : 

I. That according to the agreement between the parties which is 
printed in Exhibit A of the plaintiff's bill, the plaintiff stipulated and 
agreed to put in place and operate a fifty- foot carrousell so that the 
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business for which it was designed could be carried on within* twenty 
days from the date of said agreement, to wit., 22d day of July, 1904, 
during the remainder of the Rocky Glen season. 
Answer. Granted. 

2. That according to the plaintiff's own admission he did not 
have the said carrousell set up and put in place so that it could be oper- 
ated and the business carried on until the 26th or 27th of August, 1904. 

Answer. Refused. It was ready for operation on August 24, 
1904, and the delay was the fault of the defendant, Arthur Frothing- 
ham. 

3. It is not controverted or denied that the Rocky Glen season in 
1904 continued open and business was carried on in the park until the 
last of October in said year. The plaintiff admits in his- bill tnat he 
closed his plant and ceased to operate the carrousell or merry-go-round 
on the 9th day of October, A. D. 1904. 

Answer. Refused. 

4. The plaintiff has offered no evidence to show that the defend- 
ants or either of them waived the time stipulation in said contract, fix- 
ing the date when said carrousell should be put in operation and ready 
to do business and the date when it should be closed, to wit, the end 
of the Rocky Glen season. 

Answer. Refused. 

4j4, Although it was in the power and became the duty of the 
said plaintiff to keep a strict and accurate account of the business done 
with said carrousell of merry-go-round, itemized in such a way that the 
Rocky Glen Park Company could by inspection ascertain and deter- 
mine the amount of said business each day and week during the amuse-r 
ment season and know whether they were fairly and honestly dealt 
with, yet the plaintiff did not keep the account of the business in such 
manner, but simply lumped it into a round sum at the end of the season, 
by claiming that he sold so many tickets during the season at a speci- 
fied "price. 

Answer. Refused. 

4^. The plaintiff, although accorded the right and privilege to 
take possession and remove his property from the premises' at Rocky 
Glen; averred his unwillingness to do so. And although he admitted 
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that he had not paid any rental as agreed upon or compensation for the 
use of the land he assorted in the same connection he would not agree 
^ with the present holder of the title to pay him for the use of the land 
occupied by said carrousell or merry-go-round. 
Answer. Granted. 

5. Although the said contract provided and required that the said 
plaintiff should pay to the Rocky Glen Park Company as rent for the 
ground demised twenty per cent, of the gross receipts derived from 
and in connection with the operation of his carrousell or merry-go- 
round, yet the plaintiff admits that he did not pay the said rental to 
them, the said defendants, nor did he tender payment of it to^them prior 
to the inception of this suit, and he still owes the said rental to them. 

Answer. Refused. 

6. The said contract required that the plaintiff should make set- 
tlements with the Rocky Glen Park Company (lessor) every Tuesday 
morning for the business of the previous week, according to the reel 
figures or nuiubers and the box receipts, and the evidence show that no 
settlement was made with said company or the members composing it 
during the whole time the business was carried on there nor since. 

Answer. Granted. 

7. While the plaintiff claims that he was not on the ground after 
the first ten days when the carrousell was put in operation he asserts 
that he instructed those whom he placed in charge of his business to 
make settlements ^very week and payments of rentals. And the plaintiff 
has not called said employes to show that he gave them such instruc- 
tions or that they made any effort to carry them out 

^ Answer. Refused. 

9. Although the plaintiff claims to have iil his possession at the 
time of the trial a reel from which the tickets sold at the park were 
taken and the numbers on the tickets showing precisely the amount of 
business done by the operation of his carrousell he did not offer the 
same in evidence but simply put in evidence a statement purporting to 
be a copy of the one which he alleges was mailed to Mr. Frothingham 
and this he averred was made from the data on the reel. 

Answer. Granted. 

10. There is no averment in the plaintiff's bill that he, the said 
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plaintiff, kept and performed his part of the said agreement with the 
defendants or either of them, except that he erected and operated a 
carrousell or merry-go-round at Rocky Glen Park during a part of the 
season of 1904. Nor is there any averment in the said bill that the said 
defendants derived any benefit, advantage or profit from the said con- 
tract which would entitle him to enforce the same against them. 

Answer. Refused. The averments of the bill speak for them- 
selves. 

11. Notwithstanding the absence of such material averments in 
the bill, the plaintiff has offered no evidence t© show that the defendants 
derived any benefit, advantage or profit arising out of the making of 
said contract with the defendants. 

Answer. Refused. 

12. Although the plaintiff averred in the paragraph of his bill 
that it was his desire to place in position in connection with the car- 
rousell an organ which he had purchased in Paris, France, at a cost of 
$4,oco, and repaint the carrousell and structure work and renew the 
electric installation necessary for the energy of the motor and lighting, 
as well as repair and restore the canvas enclosing the sides of the car- 
rousell, yet the evidence shows that the plaintiff omitted and neglected 
to do or perform any of the things herein stated, although the defend- 
ants were enjoined and restrained by your honorable court from "re- 
moving, conveying, encumbering or in any way doing injury to any of 
the property described in the plaintiff's bill." 

Answer. Refused. 

13. The evidence shows that the plainjtiflf made no effort to oper- 
ate or carry on business with his carrousell at Rocky Glen Park during 
the present year, and under the said contract he obligated himself to 
carry on said business for the term of ten years from the ist day of 
May, 1904. 

Answer. Refused. 

14. The evidence show that by reason of the plaintiff's failure to 
keep and perform his contract with the Rocky Glen Park Company 
the defendants composing said company were obliged to purchase, 
erect and operate a new carrousell or rnerry-go-round at Rocky Glen 
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Park, on or about the 4th day of July, 1905, for the purpose of carry- 
ing' on their business. 
Answer. Refused. 

15. The evidence shows that the judgment referred to in the 
sixth paragraph of the plaintiff's bill was yotuntarily satisfied by the 

plaintiff, Arthur Frothingham, to wit, on the — day of ^ A. t)., 

1905, before the acl judication of the proceedings by certiorari involving; 
the validity of said judgment. 

Answer. Granted. 

16. William Dentzel, manager of the plaintiff's business, admits 
on page 40 of the testimony, that the reason settlements were not made 
of the business with the Rocky Glen Park Company more promptly or 
in accordance with the terms of the contract, was because his father, 
the plaintiff, was in Europe, afid he himself had much business to at^ 
tend to in the west. 

Answer. Refused. This is not a request for a finding of fact. 

The plaintiff's requests for conclusions of law and our answers to 
them are as follows : 

1. That the defendants conspired together to defraud the plain- 
tiff out of his property and out of the profits thereof. 

Answer. Refused. This is not a request, for a conclusion of law, 
b^t of fact. 

2. That the defendants entered into a conspiracy to devise a ficti- 
tious and unfounded claim, to bring suit thereon, and to sell the proper- 
ty of the plaintiff, fraudulently and without warrant in law. 

Answer. Refused as immaterial. WJiether the claim was fictitious 
or not does not matter. We have found that the purpose of the suit 
was unlawful. 

3. That the plaintiff is entitled to the sum of $4,882,510 as dam- 
ages for the breach of contract on part of defendants. 

Answer.' Refused. 

4. That the pla!intiff is entitled to damages by reason of the acts 
and interferences of the defendants after the bringing of this action and 
pending the same. 

Answer. Refused. 

5; That an order should be made by the court, permanently re^ 
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■ straining by injunction the defendants from interfering with or ob- 
structing the plaintiff, his officers, agents, servants and employes in the 
operation of his carrousell at Rocky Glen Park and from exercising his 
right of ownership thereover, and from exercising his rights under the 
agreement between him and defendants dated July 22, 1904, as afore- 
sai>i, for the full contract term of ten years. 

AnsWer. Refused. 

The defendants' requests for conclusions of law and our answers 
to them are as follows : 

1. That the plaintiff having violated his contract with the de- 
fendants, who are parties thereto, in the matters and things above par- 
ticularly recited and set forth, he is not entitled to a specific perform- 
ance of the same against *th6m, either under the pleadings or the evi- 
dence in the case. 

Answer. Refused as drawn. 

2. The mere- erection of the carrousell or merry-go-round and 
operation of the same until the loth day of October, 1904, would not of 
itself, entitle him to the enforcement of said contract against the de- 
fendants without the payment of rent and the faithful performance on 
his part of the other acts expressly mentioned and set forth in said con- 
tract to be by him performed and carried out. 

Answer. Affirmed. 

3. The well known maxim, of equity requires that he who seeks 
equity should do equity, and the evidence in this case clearly shows that 
the plaintiff has violated this maxim. 

Answer. Refused. 

4.' There is no evidence in the case to warrant or justify a finding 
that the defendants conspired together to cheat and defraud the plain- 
tiff out of "his property or to deprive him of the profits arising out of 
his. contract with them. 

Answer. Refused. 

5. There is no averment or allegation* in the plaintiff's bill of any 
claim for damages against the defendants on account of a breach of 
contract on their part, nor is there any averment of a claim or demand 
that, the defendants should account to thie plaintiff for the profits and- 
income derived by them from operating the carrousell erected by theni 
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in July, 1905, hence the plaintiff is not entitled to a decree against them 
for an accounting, or for. a loss of profits and income arising out of a 
breach of contract on their part. "The court will not decree more than 
the plaintiff claims in his bill, whatever he may prove." Cumberland R. 
R. App., 62 Pa., 218. 

Answer. Refused. This is not a proper request for a conclusion 
of law. 

5J4. The injunction awarded by your honorable court against the 
defendants should be dissolved and the bill dismissed at the costs of the 
plaintiff. 

Answer. Refused. 



Acquittal of the larceny of a piano is held, in Nordlinger vs. 
United States (App. D. C.) 70 L. R. A. 227, to bar a subsequent trial 
same circumstances, except that the subject of the theft is stated to be 
an auto-electric piano, or autolectra, instead of a piano, as stated in the 
first indictment. 

On the question of damages for condemning a railroad right of 
way across a strip of oil-bearing land, it is held, in' Southern P. R. Co. 
vs. San Francisco Sav. Union (Cal.) 70 L. R. A. 221, that they should 
not represent the fee value, but only the value of the easement, since 
the conditions are such that the oil can be taken from under the right 
of way by sinking wells on the portion of the strip which remains in 
possession of the original owner, so that there is a substantial difference 
between the value of the easement and that of the fee. 

The right of a father to recover from a telegram to apprise the 
company that such witnessing the suffering of his child because of fail- 
ure of the company promptly to deliver a telegram summoning a doctor 
to relieve him, is denied in Western U. Teleg. Co. vs. Reid (Ky.) 70 

Lf. R. A.. 289, — at least where ther^ is nothing on the face of the tele- 
gram to apprise the company that such a claim will be the result ot its 
negligence. 



A deed of trust upon real estate is held, in Benton Land Co. vs. 
Zeitler (Mo.) 70 L. R. A. 94, not to be such an outstanding legal title 
as will, even after condition broken, but before entry or foreclosure, 
defeat a recovery in an action of ejectment for the property, based on 
titles held subject thereto. 
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In the Court of Common Pleas of Lackammna County, No. 5, May 

Tenn, 1905. 

IN EQUITY. 

ADJUDICATION. 

John Vauighan., Admr,, vs. Darnel W. Vaughan, et al. 

The fact that no 'valuable consideration passed and that the assignment was 

from a father to a son, raises no presumption against its fairness and 

. honesty, and does hot place the hurden on the assignee to affirmatively 

Bhow its fairness, and that it was a voluntary act without undue 

influence. 

Every fiduciary relation implies a condition of superiority held l>y one person 
over the other. 

Where a person obtains an assignment from a person physically infirm and 
mentally weak, and the assignee is a persbn who stands in a close and 
confidential relation to the assignor, the assignee is bound to show 
that the assignment as a gift was righteous and conscientious, and also 
that the assignor acted intelligently, deliberately and freely, with full 
information of the amount of his property, the effect upon the estate, 
the nature of the assignment, and that no advantage was taken of the 
confidential relation. 

Relation of father and son, the benefit passing from father to son, does not 
shift the burden to the son to prove the fairness and honesty of the 
transaction. 

Where plaintiff fails to establish the material allegations of his bill by two 
wtinesses, . or one witness and such corroborating cit o^mstances as 
would amount to another, defendant.!^ motion for a decree of dismissal 
at close of plaintiffs case should have been allowed. 

A plea in abatement is a dilatory plea and must be interposed before . au 
issue is Joined on the merits; and pleading in bar is a waiver of the 
right to plead in abatement. 

A son claiming against his father's estate is incompetent to testify to an 
agreement between him and his father relating to the fund in con- 
troversy. 

The exception is: Unless the issue or inquiry be devlsavit vel non, or be 
any other, issue or inquiry respecting the property of a deceased owner, 
and the controversy be between parties respectively claiming such 
property by devolution on. the death of such owner, in wliich case all 
persons shall be fully competent witnesses. 

Messrs. P. E. KilcuIIen and Charles Olver, for plaintiff. 

Messrs. T. A. &iM. J. Donahoe, for defendants. 

Opinion by Kelly, A. L. J., September^ 1906. 

From the evidence in the case we find the facts as follows : 

I. John Vaughan, Sr., died intestate, on the 28th of January, 
1894, at the age of eighty years, survived by his three sons, John, 
Daniel W., and Michael, and by three children of his deceased son, 
James C. Vaughan. Shortly after his death letters of administration 
were granted to" John Vaughan, one of his sons, who is the plaintiff in 
this case. 
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2. The real estate which he owned consisted of a farm in the 
state of Nebraska, worth $5,000, a house and lot on Willow street, in 
the city of Scranton, where he made his home, worth $2,500, and two 
vacant lots on Palm street, Sfranton, worth $500. His personal 
property consisted of some, household furniture and wearing apparel, of 
little or no value, about sixty dollars in cash, and a promissory note 
against the South Scranton Building and Loan Association, dated April 
6, 1903, payable ift three months after date, for $3,350^ with interest at 
the rate of five per cent. He left no debts, as far as the evidence shows. 

3. On the 14th of January, 1904, he assigned the note, to his son, 
Daniel W. Vaughan. - The assignment is in the handwriting of Daniel 
W- Vaughan, on the back of the note, and was signed by John yaughan, 
Sr., by his own tmdisputed signature, and delivered to Daniel W. 
Vaughan. At that time the decedent was in good health, s^nd, as far 
as the evidence shows, in sound physical condition. He was som€*- 
what deaf, but not to any great extent. He was not mentally weak, 
but was of sound mind, and capable of transacting business intelligently 
aiid understanding the nature and character of his acts. 

4. There is no evidence in the case showing that he was influencied 
by his son to make the assignment in*question, or that it was not his 
own voluntary act. There were no confidential relations between them 
other than the usual relations between father and son who are on good 
terms, and the decedent was on good terms with all of his children and 
grandchildren. He was more intimate with Daniel than with the others, 

^and members of Daniel's household assisted him somewhat in hSshouse- 
~ keeping, and furnished him part of his food. 

There are certain requests for findings of fact on the part of the 

plkintiflF and defendants. Those of the plaintifiF and our disposition of 

them are as follows : 

I. John Vaughan, a resident of the city of Scranton, died intes- 
tate January 28, 1904. He was eighty-two years of age and upwards 
at the time of his death. He was survived by three sons, John 
vVaughari, Jr., Daniel W. Vaughan and Michael Vaughan, and by three 
grandchildren who were children of a deceased son, J, C. Vaughan. 

Answer. We so find, except that we find that the age of the der 
ceased was eighty years. 
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2/ The plaintiff was granted letters of administration on the 
estate of the decedent, John Vaughan, Sr., by the Register of Wills of 
Lackawanna County, qualified and entered upon and is performing the 
duties of administrator. 

Answer. ' Granted. 

3. The personal property of the decedent at the time of his death 
consisted of a few articles of household furniture valued at fifteen dollars, 
and a promissory note in the sum of three thousand three hundred and 
.fifty dollars, dated the 6th of April, 1903, payable in three months. 

This note was given by the South Scranton Building and. lyoan Asso- 
ciation to said John Varghan for a loan of that amount. The note is 
as follows : 

"Whereas, at a regular meeting of the Board of Directors of the 
South Scranton Brilding and Loan Association, of Scranton, Pa., held 
on Monday evening, April 6, 1903, a motion was regularly made, sec- 
onded and carried, that the president be authorized and empowered to 
borrow a sufficient sum of inoney to make up an amount required to 
complete loans made at the meeting of April 6, 1903, and to execute a 
note for the same, and authorizing the secretary to attest said note under 
the seal of said association. 

"Know ye, therefore, that I, S. S. Spruks, President of said asso- 
ciation, under the powef and by the authoriyt of the motion heretofore 
set forth, do hereby promise to pay three-months after date to John 
Vaughan, Si"., or order, the sum of thirty-three hundred and fifty 
t$3»350-Oo) dollars, for value received, w'lth . interest at the rate of 
five per cent. (5%) per annum. Interest to begin April 3, 1903. 

"Done this 6th day of April, A. D. 1903, at the city of Scranton, 
at which time the seal of the said association ^vas affixed hereto, and 
the attestat-ion of the Secretary of said association. 

"South Scranton Building & Loan Association. 

"(Seal) By S. S. Spruks, President. 

"Attest : M. J. Ketrick, Secretary.'? 

Received interest October 4, 1903, $83.75. 

Answer. Granted, excejpt that we find that he also left about 
sixty dollars in cash. 

4. The real estate owned by the decedent cpnsisted of a farm in 
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the state of Nebraska, valued at five •thousand dollars; a house and 
lot in Scranton, valued at twenty-five hundred dollars, and two lots 
Valued at five hundred dollars. 
Answer. Granted. 

5. The administrator soon after taking out letters, demanded pay- 
ment of the note of the South Scranton Building & Loan Association. 
The officers of the association refused to pay, and state that Daniel W. 
Vaughan had presented the note for payment and that there was an 
assignment to him, D. W. Vaughan, alleged to have been executed by 
the decedent, John Vaughan, Sr. There is such an assignment on the 
note, in the following language : 

"Scranton, Pa., Jan. 14, 1904. 
"For value received, I hereby assign the within note^ with interest, 
to my son, Daniel W- Vaughan. 

(Signed) "John Vaughan." 

■ 

The assignment is in the handwriting of Daniel W. Vaughan, the 
son. 

Answer. Granted. 

6. John Vaughan, in January, 1904, was an old man beyond 
eighty-two years of age. During the last six months or year of his life 
he was feeble and childish, weakened by age and disease. He was 
physically infirm and mentally weak. 

Answer. Refused. 

7. For some time prior to his death, probably several years, John 
Vaughan lived ^lone in his residence on Willow street. 

Answer. Subsequent to his wife's death, in June, 1903, he lived 
there alone. 

8. On the 24th of January, 1904, he was taken seriously ill. On 
the 25th he was removed to the house of his son, Daniel W. Vaughan, 
not far from and in the neighborhood of his own residence. He was 
weak and seriously ill on the 25th and 26th, and a part or all of those 
days he was in a semi-comatose condition. He gradually became 
worse, and died on the 28th of January, of Bright's disease. 

Answer. Granted. 

9. Daniel W. Vaughan, one of the defendants, son of the dece- 
dent, took the title papers to decendant's real fsstate, and subsequently 
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gave them to the plaintiff in this case. These papers were obtained 
from the house of his father by D. W. Vaughan, and he also took there* 
from something over sixty dollars in money. There were also removed 
from the house of the decedent about three tons of coal to the house of 
D. W. Vaughan. The money has not been paid to the administrator, 
nor has D. W. Vaughan paid for the coal or accdunted for it. 

Answer. Refused. Part of the facts are correctly stated, but it is 
not a fact that Daniel W. Vaughan took the money from decedent.. 
Decedent handed it to him. 

10. The decendent, prior to his death, was friendly with all the 
sons and their children. 

Answer. Granted. 

11. On the 27th day of January, 1904, M. J. Kettrick, secretary of 
the Building & Loan Association, whose note is the subject-matter of 
this suit, was called to the house of D. W. Vaughan and to the room of 
John Vaughan. The decedent said to him that he wished hifn to give 
some money to D. W. Vaughan. Kettrick said : "The interest— ^I will 
pay him the interest then." And D. W. Vaughan said, holding a paper 
to his father : "You mean the whole thing, don't you, father," and he 
seemed to think a little and finally said it was the money he wanted to 
pay to D. W. Vaughan. When Kettrick and D. W. Vaughan came into 
the room D. W. Vaughan said : "Father, Mr. Kettrick is here now and 
you can talk to him." The decedent said that he wanted him (Kett- 
rick) to do what was right with the money. Old Mr. Vaughan com- 
menced to tell Kettrick how long he had known him, and that he knew 
he would do right in regard to the money. He seemed to have an idea 
that Kettrick could do as he pleased with it, and Kettrick told him that 
it would be all right so far as he was concerned. Then Kettrick spoke 
about the interest, and D. W. Vaughan said: "You don't mean the in- 
terest, father, you mean the whole thing ; your mean this whole thing." 
And he showed him the note, held the note in his hand and said, "You 
mean this, father, the whole thing." Kettrick adds that he may have 
said, and it may be true, that the decedent merely nodded his head. At 
the time the patient was so ill that it was painful to have conversation 
with him. 

Answer. Refused. 
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12. The amount of the note is nearly one-third of the total value 
of the decedent's estate. If the defendant, Daniel W. Vaughan, takes 
the note, and under the intestate law one- fourth of the remainder of 
the property of the decedent, he will get nearly one-half of the estate. 

Answer. Granted. 

13. The decedent was in the habit of visiting the house of D. 
W. Vaughan every day and reading.the papers, or coming for them and 
taking them <o his home. The defendant, D. W. Vaughan, attended to 
many of the business matters of. the decedent, and the relations between 
him and his father were close, and he treated the home of his son Dan 
as his own. 

Answer. Refused as a whole. He- did not treat Daniel's home 
as his own, but was on very familiar terms with him and frequented 
his hpme a great deal. 

14. On the 27th or 28th, Vaughan, Sr., asked to have a lawyer 
sent for, that he might make a. will. Finally after repeated requests 
C. C. Donovan, Esq., was called, but when he came to the house the 
decedent was so exhausted that the attorney was not permitted to visit 
or see him. 

Answer. Granted. 

15. (Note.) We believe the testimony of D. W. Vaughan is in- 
competent and should be rejected, but if received we ask the Court to 
find the following additional facts : 

admits. We subnfit to thew! etaohrdltuatodlhlotunounoaunaounaoun 
The hand of John Vaughan, Sr., was "steadied by Daniel W. 
Vaughan in order to get the signature in the proper place. This the 
defendant admits. We submit to the Corrt that from the appearance 
of the signature, if it were necessary for a person to steady the hand 
in order for him to start the signature, it was also necessary for him. to 
steady the hand during the time the signature was made in order to 
keep it as level and smooth -as it appears under- the assignment. 

Answer. As we have rejected the testimony of D. W. Vaughan 
as to matters occurring in his father's lifetime, the additional request 
is refused. 

The requests of the defendants for findings of fact and our disposi- 
tion of them are as follows : 
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1. That the plaintiff has failed to sustainrthe allegation of his bill 
as to the mental and physical weakness of incapacity of John Vaughan, 
Sr., deceased. 

Answer. Granted. . 

2. That the plaintiff has failed to sustain the allegation of his bill 
as to any undue influence, duress or fraud, having been practiced by the 
defendant, Daniel W. Vaughan, in relation to the assignment in ques- 
tion of this case. 

Answer. Granted. 

3. The plaintiff has failed to sustain the allegation in his bill, that 
John Vaughan, Sr., was under the influence of whiskey or other stimu- 
lants at the time of the execution of the said assignment in question or 
at any time in^his lifetime. 

Answer. Granted/ 

4. The plaintiff has failed to sustain the allegation in his bill that 
John Vaughan, Sr., was in a stupor and unable to comprehend the 
nature of any act at the time of the execution of the said assignment. 

Answer. Granted. 

5. The plaintiff has failed to sustain the allegation in his bill that 
Daniel W. Vaughan presented this assignment .to John Vaughan, Sr., 
for execution, and that said Daniel W. Vaughan repeatedly asked John 
Vaughan, Sr., to execute the assignment. 

Answer. Granted. 

6. Plaintiff has failed to sustain the allegation in his bill that said 
assignment was executed by siid John Vaughan, Sr., when the s-aid 
John Vaughan was unconscious. 

Answer. Granted. 

7. The plaintiff has failed to sustain the allegation in his bill that 
said assignment arid note were obtained by said Daniel W. Vaughan 
from the decedent John Vaughan, Sr., without the consent or knowl- 
edge of the said John Vaughan, Sr. 

Answer. Granted. 

8. The plaintiff has failed to sustain the allegation in his bill that 
John Vaughan, Sr., was assisted or guided in the actual writing of his 
name on the said assignment by Daniel W. Vaughan. 

Answer. Granted. 
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g. The plaintiff has failed to sustain the allegation in his bill that 
John Vaughan, St., was- removed to the home of Daniel W. Vaughan 
.for a fraudulent purpose and with intent to secure said note and assign- 
meat thereof. 

Answer. Granted. 

10. That the plaintiff has failed to sustain by the character of 
proof required by law any of the material allegations of his bill. 

Answer. Granted. 

11. The plaintiff has failed to sustain the allegation in his bill 
that the assignment in question in this case was made January 27, 1904. 

Answer. Granted 

13. That John Vaughan, Sr., was a well informed man, could 
read and write and that he read the daily papers up to within a day or 

> 

two of his death. 

Answer. Granted. 

14. That John Vaughan, Sr., never suffered from any mental 
weakness or mental incapacity or any impairment of the mind prior to 
or upon January 14, 1904, the date of assignment in question in this 
case. 

Answer. Granted. 

15. That John Vaughan, Sr., was at all times up to the day of his 
death, mentally capable of transacting his own business. 

Answer. Refused as drawn. He was mentally capable of trans- 
acting business up to his last illness. 

16. There is no evidence in this case to warrant a finding that 
paniel W. Vaughan ever suggested or persuaded his father to execute 
the assignment to him. 

Answfer. Granted. 

iy„ That John Vaughan, Sr., resided within a few hundred feet 
of Daniel W. Vaughan, his son, and that he. visited said Daniel W. 
Vaughan more and was visited by the said Daniel W. Vaughan more 
than by any of his other sons. 

Answer. Granted. 

18. That said John Vaughan, Sr., visited Daniel W. Vaughan's 
home almost daily, that his wants and comforts were attended to almost 
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daily since the death of fiis ^if e by Daniel W. Vaughan's children and 
housekeeper. 

Answer. Granted. 

19. That John Vaughan, Sr., frequently expressed his intention 
to give the bulk of his estate to Daniel W. Vaughan. 

Answer. Refused. 

20. That the assignment of the note in question was the free and 
voluntary act of John Vaughan, Sr., at a time when he possessed a 
sound, normal and disposing mind, and said John Vaughan, Sr., was 
fully acquainted with and fully understood the nature of the act. 

Answer. Granted. 

^ .• ■ 

21. That said John Vaughan, Sr., delivered said note and assign- 
ment to Daniel W. Vaughan January 14, 1904. 

Answer. Granted. 

22. That the absolute title to said note and money passed to and 
vested in Daniel W. Vaughan January 14, 1904. 

Answer. Granted. 

24. That John Vaughan Sr.'s, last illness began January 24th or 
25th, 1904. 

Answer. Granted. 

25. That John Vaughan, Sr., in his lifetime, namely on January 
27, 1904, notified M. J. Kettrick, Secretary of the South Scranton Build- 
ing and Loan Association, that he, the said, John Vaughan, Sr., had 
assigned the note due him from said association to said sbn, Daniel W. 
Vaughan. 

Answer. Granted. 

26. That the said assignment of said note to Daniel W. Vaughan, 
by John Vaughan, Sr.,' was an absolute assignment for a good consider- 
ation, i . 

Answer. Granted. 

27. That the said note never passed to or became part of the 
estate of John Vaughan, Sr., and the plaintiff in this action has no claim 
or title to the said note or the money it represents, as administrator of 
the estate of John Vaughan, Sr., or otherwise. 

Answer. Granted. 
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28. There is ample evidence on the part of the defendant to show 
the fairness and honesty of the transaction. 

Answer. Refused. There is no evidence as to the transaction 
itself. The presumption is in favor of its fairness, in view pf our find- 
ings as to the mental and physical condition of the decedent. 

29. Thjlt thefe is no evidence in the case to warrant a findiilg that 
there was any fraud in any way affecting or relating to the assignment 
of the note in question. 

Answer. Granted. 

We find the following conclusions of law : 

1. The assignment of the note in question by John Vaughan, Sr., 
to Daniel W. Vaughan, was valid and passed a good title to it. 

2. l^he fact that no valuable consideration passed and that the as- 
signment was from a father to a son, raises no presumption against its 
fairness and honesty, and does not place the burden on the assignee to 
affirmatively show its fairness, .and that it was a voluntary act without 
undue influence. 

3. That the bill should be dismissed at the cost of the plaintiff. 
We are requested by the parties to make certain findings of law. 

Those of the plaintiff, with our disposition of them, are as follows : 

1. The testimony of Daniel W. Vaughan is incompetent and 
should be rejected. 

Answer. Affirmed, as to matters which occurred during his 
father's lifetime. 

2. ' A voluntary donation obtained by a person standing in some 
confidential, fiduciary, or other relation toward the donor, in which 
dominion may be exercised over him, may be set aside upon the princi- 
ple of general public policy. 

Answer. Affirmed. 

3. In the circumstances Daniel W. Vaughan ought riot to have 
accepted so large a gift from his father, even though freely- tendered, 
and he should, in order to prevail in this case, have shown that the 
transaction was in all respects fair and honest, and in no respect tainted 
by fraud or yndue influence. His hand admittedly guided the palsied 
hand of the decedent to the signature. . His voice awoke from stupor 
and forced upon the weak arid ebbing mind of his father a nod or a yes 
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tQ ,the language implying ^ gift to him, the speaker. He was thus an 
active agent in procuring the result of which he purposes to take the 
benefit. His act is against public policy. 
Answer. Refused. 

4. Every ^duciary relation implies a. condition of superiority held 
by one person over the other. 

Answer. Affirmed. 

5. Where a persqn obtains an assignment from a person physi- 
cally infirm and mentally weak, and the assignee is a person who stands 
in a close, and confidential relation to the assignor, , the assignee is 
bound to show that the assignment as a gift was righteous and con- 
scientious, and also' that the assignor acted intelligently, deliberately 
and freely, with full information of the amount of his property, the 
effect upon the estate, the nature of the assignment, and that no advan- 
tage was taken of the confidential relation. 

Answer. Affirmed. 

6. Where a paper has been drawn up by a person foF his own 
benefit, or where he takes a considerable benefit under it, the presump- 
-lon lies strongly against it, and it requires to be proved by satisfactory 
evidence dehors the instrument,, that it was the. free and yoltmtary act 
of a capable person, and executed with a full knowledge of its contents 
and eflFect. This is a rule of general application to all instruments, the 
procurers of which are large beneficiaries by virtue of their operation. 

Answer. Refused. 

7. . The defendant, Daniel W. Vaughan, should .deliver the note in 
suit to the plaintiff, the administrator of John Vaughan, deceased ; the 
assignment on the back thereof should be cancelled, and the South 
Scranton Building and Loan Association should pay to the plaintiff 
the amount of said note with interest. 

Answer. Refused. 

"Those of the defendants, and our disposition of them, are as fol- 
lows : 

I. The evidence of plaintiff failed to meet the requirement, in 
quantity or quality, of the law to establish fraud, duress, undue influence 
or mental incapacity. • 

Answer. Affirmed. 
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2. ' The burden was upon plaintiff to establish by a preponderance 
of the evidence the material allegations of his bill. 

Answer. Affirmed. 

3. Relation of father and son, the benefit passing from father to 
son, does not shift the burden to the son to prove the fairness and 
honesty of the transaction. 

Answer. -Affirmed. 

4. Assignment of the note in question in this case was a good and 
valid assignment in law and passed absolute title to note to Daniel W. 
Vaughan, on January 14, 1904. 

Answer. Affirmed. 

5. Presumption of law is that assignment was made on the day it 
is dated, namely, January 14, 1904, and that presumption was not over- 
come by plaintiff. 

Answer. Affirmed. 

6. Delivery and acceptance of assigned note took place on Janu- 
ary 14, 1904. 

Answer. Affirmed. 

7. Relations shown to have, existed between John Vaughan, Sr., 
and Daniel W. Vaughan, were not what is known in law as confidential 
relations. 

Answer. Affirmed. 

8. Decedent is presumed in law to have had sound mental capac- 
ity andlhere was no evidence in this case to rebut that presumtion. 

Answer. Affirmed. 

9. Gift in question in this case was executed in lifetime of dece- 
dent. 

Answer. Affirmed, 

10. Note or money it represents never passed to estate of John 
Vaughan, Sr., and his administrator a$ such had no title .or interest in 
the fund" to entitle him to maintain this suit. 

Answer. Affirmed. 

11. Plaintiff having failed to establish the material allegations of 
his bill by two witnesses, or one witness and such corroborating circum- 
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stances asjwould amount to another, defendant'^ motion for a decree of 
dismissal at close of plaintiff's case should have been allowed. 
Answer. Affirmed. 

12. Mr. Daniel W. Vaughan is a competent witness. 
Answer. Refused. 

13. Fairness and honesty of the transaction was amply susta;ined 
by the defendant's proofs and if the burden" was upon him it was fiilly 
overturned by evidence which was clear, precise and satisfactory, and 
amounted to a preponderance of the testimony as well in establishment 
of the fairness and honesty of the transaction as in establishment of 
sound mental .condition, his -testamentary capacity, and his thorough 
understanding of the transatction, and of his unrestrained and untram- 
meled exercise to his own mind in making the assignment. 

Answer. Refused as drawn. 

14. Where it is in the defendant's pleadings that "defendant's 
relations with said decedent were closer than the relations* of any dece- 
dent's other children with decedent" and that defendant attended to 
many of the business affairs of said decedent, and the only evidence in 
the case of the relations between the two was the testimony of the de- 
fendant himself, that he had attended to some of his business affairs, 
decedent having had very few business affairs, and defendant's work 
for him consisting of paying his taxes, and paying for coal and few 
household bills ; the evidence being that decedent himself made loan of 
moYiey in question in this case, which was all the money he owned, that 
decedent collected his own interest, and held his own security, thert 

. being no other testimony tending to establish confidential relations, 
confidential relations cannot be regarded in law as existing between 
decedent and defendant, so as to place burden on defendant to estab- 
lish fairness and honesty of the transaction. 

Answer. Refused. The evidence upon wl^ich this is based has 

been stricken out. 

DISCUSSION. 

The first question for our consideration is whether this bill should 
be dismissed for the reason that before it was filed there was already 
pending another suit by the plaintiff against the South Scranton Build- 
ing and Loan Association, one of the defendants, involving the same 
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cause of action. A motion was made to strike out tfie buitding associa- 
tion as a defendant before the taking of testimony was begun, and after 
the plaintiff rested a motion was made to dismiss the bill generally for 
the same reason. The motions were taken under advisement, but should 
have been refused, and we now overrule them. There was no evidence 
of the other suit pending when the motions were made, so there ^ was 
nothing upon which to base them. Nothing further need be said as far 
as those motions are concerned. 

The defendants, in putting in their case, offered the record of the 
other suit in evidence, and in the files of this case we find a plea in 
abatement based upon the same ground, which has not been disposed 
of. The point could only be raised by a plea in abatement and could 
not be properly passed upon oo a trial on the merits. The record shows 
that the plea in abatement was filed after the bill, answer and replica- 
tion had been filed, which was clearly too late. A plea in abatement ^ a 
dilatory plea and must be interposed before an issue is joined on the 
merits ; and pleading in bar is a waiver of the right to plead in jabate- 
ment: i Cyc. 136; Potter vs. McCoy, 26 Pa., 458. This plea should, 
therefore, be stricken off. 

The next question to be considered is the competency of Daniel 
W. Vaughan, the defendant, as a witness to what took place between 
him and his father during the latter's lifetime. In sec. 5, clause (e), of 
the act of May 23, 1887, P. L. 158, it is provided : "Nor where any party 
to a thing or contract in action is dead, * * * and |iis right thereto 
or therein has passed, either by his own act or by the act of the law, to 
a party on the record, who represents his interest in the subject in con- 
troversy, shall any surviving or remaining party to such thing or con- 
tract, or any other person whose interest shall be adverse to the^ said 
right of such deceased * * * party, be a competent witness to any 
matter occurring before the death of said party ^ ^ *." The "thing 
or contract in action" here is the alleged assignment. of the note held by 
John Vaughan, Sr., against the building and loan association; the' "sub- 
ject iii controversy" is the validity of the assignment to Daniel W. 
Vaughan; and the right of the decedent in the thing or *. contract in 
action has passed, by the act of the law, to his personal representative, 
who represents his interest in the subject in controversy, vie. : John 
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Vaughan, Jr., the administrator of his estate: . It is, therefore, clear that 
under the very words of the act, Daniel W. Vaughan is incompetent to 
testify to matters occurring before his father's death. There are many 
cases which sustain this view ; among them being Schwab vs Guikinger, 
181 Pa., 8, where it was held that a son claiming against his father's 
estate is incompetent to testify to an agreement between him and his 
father relating to the fund in controversy ; and Lavelle vs. Melley, 27 
Supr. Ct., 69, where it was held that a plaintiff claiming certain funds 
out of a decedent's estate, was not competent to testify to an alleged oral 
gift made to him 'by the decedent. The case of Allen's Estate, 207 Pa., 
325, is not in conflict with these cases. In that case the question at issue 
was whether a conveyance of a farm by the father to his son was a gift 
or an advancement. It was conceded that it was either one or the 
other. In either case the property passed to the son, and when the 
father died he had no right or interest in it which could pass to his 
estate. The controversy was between the son and his sister as to 
whether he should be charged with what he had received, against his 
-shar^ of the estate. The facts brought the case within the exception to 
the rule of disqualification in the clause of the act of 1887 above quoted. 
The exception is : "Unles€ the issue or inquiry be devisavit vel non, or 
be any other issue or inquiry respecting the property of a deceased 
owner, and the controversy be between parties respectively claiming 
such property by devolution on the death of such owner, in which case 
all persons shall be fully competent witnesses." In the Allen case the 
property concededly had passed, wihle m this case the very issue is to 
determine whether the property had passed. The testimony of Daniel 
W. Vaughan, as to any matter occurring during his father's lifetime, 
must, therefore, be stricken out and disregarded. 

As to the merits of the case we are of the opinion that they are 
with defendants. The bill alleges that the assignment was made on 
the 27th of January, 1504, the day preceding the death of. John 
Vaughan, Sr., while there is no evidence whatever to rebut the pre- 
sumption that it was made on the day it purported to be made, viz., the 
14th of January, 1904. There is no evidence in the case to warrant us 
in finding that on that date he was not perfectly. normal both physically 
and mentally. The bill alleges that at that time, and for sometime 
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prior, he was mentally and physically unable to. transact any tmsinesst 
owing to old age and his. critical illness, but the evidence shows that he 
was not ill at all until four days before his d^ath. The bill avers that 
within a day or two of the time the alleged assignment was made ll>aniel 
W. Vaughan fraudulently, and with intent to secure the note anfl an 
assignment of it,. induced his father to make his home with him; that at- 
the time the assignment was made John Vaughan, Sr., was being given 
large doses of whiskey and other stimulants and medicine, so that he 
was entirely unable^to recognize those with whom he was well ac- 
quainted ; that while he was lying in a stupor Daniel W. Vaughan pre- 
sented the assignment to him for execution, and repeatedly asked hira^ 
to execute it, until his father, "being so weakened both physically ancf 
mentally as to be willing to do anything suggested to him by another^ 
and without being conscious of what he was assenting to, nodded his 
head affirmatively, and in that manner, his hand being assisted and 
guided by Daniel W. Vaughan^ the name John Vaughan, Sr., was 
signed to said instrument" ; and "that said Daniel W. Vaughan, while 
his father was in the conditioh just stated, and without the knpwledge 
or consent of his father, obtained possession of said note." None of 
these averments were sustained by the evidence in the slightest degree, 
nor was there any evidence offered by the plaintiff to attempt to sustain 
them. 

The case is before us on bill, answer and replication, and with the 
testimony of Daniel W. Vaughan stricken out, we have a case of a man 
of eighty years old assigning to one of his sons a note for $3,350, being 
nearly one-third of his entire estate, by an assignment iyi the son's 
handwriting, signed by the father with a firm hand, while in good health 
and of sound mind. He lived alone across the street from his son for 
some months before his death. He was not taken to the son's house 
until he was taken ill, some four days before he died, and ten days after 
he had assigned the note to him. There^wvas no confidential relation 
existing between them different from that usually found to exist 
between father and son, and no evidence whatever as to how the assign- 
ment came to be made. The allegations in the answer of Daniiel W. 
Vaughan as to how the transaction took place are denied by the repli- 
cation and cannot be taken as true; and the testimony of the defendant 
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upon the subject being struck out, we have no evidence whatever upon 
the matter. 

Under these circumstances what is the conclusion to be reached? 
That a man of sound mind may do as he sees fit witli his property, pro- 
vided he do so freely, intelligently and vqlimtarily, without any undue 
influence or persuasion, cannot be. doubted. The relationship between 
the parties 'raises no presumption against the validity of the gift. 
"There is nothing in the relation of parent or child, or other near rela- 
tion, to preclude one from accepting a benefit from the other in the. 
shape of a gift, or of a contract upon more advantageous terms than 
would have been granted to a stranger, and the fact that such a gift 
has been conferred, or contract made, will not warrant an inference 
that it has been procured by undue influence. Unless there is something 
suspicious in the circumstances, or the nature and amount of the gift is 
such that it ought not to have been accepted even if freely tendered^ the 
donee will not be called upon to show that the transaction wsis in all 
respects fair and honest and in no respect tainted by fraud 6r undue 
influence": Trunkey, J., in Worrall's Appeal, up Pa., 365 Mr. Jus- 
tice Green, in delivering the opinion of the court in Carney vs. Carney, 
196 Pa., 34, said : "It is to be observed that, in the present case, the 
deed was made by a father to a son, knd in^that particular relation the 
rule as to the burden of proof of the fairness of the transaction is 
relaxed, and it is held that a child may accept a gift from a parent 
without being subject to. an obligation to make affirmative proof that 
the grantor was fully acquainted with the character of the act in which 
he was engaged and that the conveyance was fair and conScionable." 
To the same eflFect are the cases of Crothers vs. Crothers, 149 Pa., 201 ; 
Simon vs. Simon, 163 Pa,^ 294 ; Knowlson vs. Flemming, 165 Pa., 10. 
and many other cases which we might cite. 

We find no evidence to take this case out of the class covered by 

these authorities. The fact that the assignment is in the handwriting 

of the defendant is no doubt a circumstance to be considered, but stand- 

ing alone it is not a very important one. It is not of itself sufficient to 

cast the burden of proof upon him : Opinion of Mr. Justice Green, in 
Yardly vs. Cuthbertson, I08 Pa^ 445. 

Let. a decree nisi be entered in favor of the defendants, and notice 
be given to the parties sec. reg. 
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In the Court of Common Pleas of Lackawanna County, No. lo, May 

Term, ipoj. 

IN EQUITY, 

PROCEEDINGS TO ASCERTAIN AND APPORTION THE 
INDEBTEDNESS OP LACKAWANNA TOWNSHIP, 

The Township of Lackawanna vs. The Borough of Moosic, 

In a proceeding to ascertain the indebtedness of a township, claims in Judgr- 
xnent against a township recovered In suits before justices of the 
peace, aldermen, or in the Court of Common Pleas, can be attacked and ' 
Inquired into on three grounds: (1) That they are based upon claims 
accruing tp supervisors during their term of office, or that they are 
based upon orders issued by auditors of the townsl^ip. (2) That there 
is frau^ in them. (3) That the indebtedness represented by them was 
contracted after the two per centum limitation of indebtedness, as pre- 
scribed by the constitution and ths Act of 1874, had been reached. In all 
other respects the judgments are conclusive. 

The law wisely gives to a judgment a certain effect of finality or conclusive- ^ 
ness which can be disturbed only under , exceptional clrc?umstance3. ' 
Were this not so, nothing would ever be determined and there would be 
no end to litigation. It is of no moment whether the . Judgment is in 
the common pleas or before a justice as long as the court which renders 
It Is a court of competent jurisdiction; 

If the judgment Is In a justice's court the law provides a way for a review of 
the proceedings. The defendant may appeal to the common pleas and 
have the case tried again on its merits, or he may question the irregii- 
larlty of the proceedings by certiorari. If he does neither, the judg- 
ment is conclusive as to him; and it is conclusive as to third parties 
except where there is fraud Or ccUusidn. 

It Is a general rule that a judgment or decree of a court of competent juris- 
diction cannot be Impeached collaterally. The sole exception to this rule 
is, that when such judgment or decree is given In evidence agains^ 
third persons, they may .aver and prove that such ^judgment or decree 
was procured by fraud or collusion . between the^ parties to it. But 
this exception does not apply to parties or privies who have already 
been heard, or have had an opportunity ;to be heard, in that ivrpceedlng 
lipon that same alleged fraud. As to them the record Is conclusive In 
any collateral proceeding. Their remedy, if any, is to apply to the same 
court in which such judgment was' rendered to open or vacate it, or by 
writ of error or appeal. 

Creditors may attack judgments on the ground of fraud so far as the fraud 
affects their interest as creditors, although the Judgments remain 
valid In all other respects. 

In a proceeding against a township a taxpayer Is a third party and has the 
right to attack judgments obt"^ined asralnst the township through 
fraud and collusion. 

Mr. John P. Quinnan, for plaintiff. 
Mr. John Bonner, for Borough of Moosic. 
Mr. John M. Harris, for Borough of Taylor. 
Mr. C. P. O'Malley, of the firm of Willard, Warren & Knapp, for 
Delaware, Lackawanna & Western Railroad Co. 
Opinion by Edwards, P. J., September, 1906.. 
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By a decision of the Superior Court the decree incorporating the 
borough of Moosic, formerly a part of Lackawanna Township, be- 
came effective on January 17, 1990. Subsequently, in October, 1901, a 
portion of the same township was annexed to the borough of Taylor. 
Therefore, Moosic borough and the said annexed portion mu^ each 
pay its proportionate share of the indebtedness of Lackawanna town- 
ship, as it existed at the dates mentioned. 

The. proceedings in this case are brought under the provisions of 
the act of June 12, 1878, P. L. 184, ancl involves an adjudication of all 
claims against the township, except those in pending actions for tort. 
While the case is entitled "The Township of Lackawanna vs The Bor- 
ough of Moosic," and while the act of assembly provides for the ap- 
portionment as well as the ascertainment of the indebtedness, the, report' 
of the auditor deals only with the ascertainment of the township's 
debts. We advisedly limited the scope of the auditor's duties to the 
ascertainment of tbe indebtedness, saving the question of apportionment 
for supplemental proceedings. We did this for the reason .that the 
question of the indebtedness of the township presented miny complica- 
tions involving charges of irregularities and gross frauds as we had 
already found out in other proceedings taken for the purpose of mar- 
shaling the claims against the township as provided by the act of 1864. 
The , commissioner appointed for that purpose was confronted during 
the investigation with such overwhelming proofs of fraud that he 
deemed it his duty to pass upon the -validity of each claim, and in his 
report he disallowed claims amounting to* nearly twenty thousand 
dollars. On exceptions to the commissioner's report we were constrain- 
ed to set it aside because he had exceeded the scope of his powers under 
the said act of assembly. This was the first report filed by him. Subse- 
quently he pjesented another report marshaling the indebtedness of the 
township. Exceptions were filed to this report, and, in an opinion filed in 
that case we dismissed the exceptions without prejudice, and we 
declined to make an order for a special levy until the actual indebted- 
ness of Lackawanna township was ascertained judicially by a tribunal 
authorized under the law to pass upon the validity of the claims against 
the township. 

For a few years the matter of ascertaining the indebtedness of the 
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township remained in abeyance. In the meantime the process of dis- 
membering went on. Moosic, following the example of Taylor, became 
a borough ; later, another part of the township v/aS annexed to Taylor, 
and later still, as the records of our courts show, more township terri- 
toi'y has been annexed to' the city of Scranton. It is evident that the 
desire to escape municipal confiscation and bankruptcy resulting from 
extravagant and corrupt municipal government, was as potent an 
influence in causing the dismemberment of the township' as the desire 
to secure the benefits of a more advanced fonn of government. Of 
course the seceding territories must pay their proper sharef of the 
township debt. 

Under all the circumstances it. was a proper precaution to confine ' 
the present investigation to the ascertainment of the indebtedness of 
the township. As soon as this question is settled the apportionnlent' of 
the indebtedness will be an easy matter and will hot be attended by any 
complication. 

The auditor, whose report is before us on exceptions, has done his 
work well. The testimony is voluminous — over 2200 typewritten pages 
— and the report covers more than 100 pages, besides answers to about 
600 requests for findings of fact and of law. There are nearly 400 
exceptions of all kinds. 

The claims presented before the auditor aggregate $60,000. Many 
of the claims are fraudulent and are, therefore, disallowed, and many 
more fall' by the wayside because the two per cent, limit on tlpe* indebt- ' 
edness had been reached before the claims had their existence as town- 
ship debts. The fraud, as found by the auditor, assumes many forms. 
Forged orders ; orders paid and re-circulated ; orders unlawfully issued 
by auditors; orders given for work done on private property; one order 
griven for charity; orders drawn by supervisors to themselves for the 
work of their own horses on the roads, and other orders illegal for some 
other reasons-^these are the various phases of fraucl as disclosed by the 
evidence. It is useless' to further characterize the municipal misman- 
agement evident in the aflFairs of Lackawanna township for several 
years, especially during the. years 1897 and 1898. We agree with the 
auditor when he states that "the case is ope which demands the appli- 
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cation df the keenest scrutiny and unhesitating", unfaltering rejection 
wjierever fraud appears." 

Of the multitudinous exceptions presented one only is worthy of 
consideration and discussion. It is based upon the auditor's eighteenth, 
conclusion of law, which is as follows : 

"That in this proceeding claims in judgment against the township. 
ojE Lackawanna, recovered in suits before justices of the peace, city 
aldermen, or in the Court of Common Pleas, can be attacked and 
inquired into on three grounds: (i) That they are based upon claims 
accruing to Supervisors during their term of office, or that they are 
based upon orders issued by Auditors of Ihe township. (2) That there 
is fraud in them. (3) That the indebtedness represented by them was 
contracted after the two per centum limitation of indebtedness, as pre- 
scribed by the Constitution and the Act of 1874, had been reached. In 
all other respects the judgments are conclusive." 

It would seem, as a matter of first impression and on the basis of 
common, every-day honesty, that in an investigation to ascertain the 
indebtedness of a municipality, there should be no doubt as to the cor- 
rectness of the auditor's conclusion; that as between fraudulent claims 
in judgment and honest claims not in judgment; the fact that the fraud-' 
ulent claims have been prosecuted to judgment should make no differ- 
ence in an inquiry as to the amount of the actual indebtedness of the 
township and that the taxpayers should not be called upon to pay more 
than the township honestly owes. Nevertheless, the law wisely give? to 
a judgment a certain effect of finality or conclusiveness which can be 
disturbed only under exceptional circumstances. Were this not so, 
nothing would ever be determined and there would be no end. to liti- 
. gation. It is of no moment whether the judgment is in the common 
pleas or before a justice, as long as the court which renders it is a court 
of competent jurisdiction. If the judgment is in a justice's court, as 
most of the judgments in this ca§e are, the law provides a way for a 
review of th'e proceedings. The defendant may appeal to the common 
pleas and have the case tried again on its merits, or he may question the 
regularity of the proceedings by certiorari. If he does neither, the 
judgment is con(}lusive as to him;. and it is conclusive as to third par- 
ties except where there is fraud or collusion. 
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We shall examine briefly the grounds on which die auditor's con- 
clusion is based. * 

I. The two per cent. Hmitation of indebtedness. A' very large 
proportion of the claims disallowed, by the auditor were for debts in- 
curred after the constitutional limitation had been reached. To ascer- 
tain this fact the auditor was bound to go behind a large number of 
judgments. He could get the information in ho other way. The dates 
of the judgments did not indicate the time of the origin of the claims. 
One claim might have been prosecuted to judgment immediately after 
it became due, while another claim,, not ip judgment, was several years 
old and was within the two per cent, limit. We find an incidental ref- 
erence to this question in Plains Township '3 Appeal, 21 Sup. Gt. Rep., 
on page 72, a case which, like many other cases cited on behalf of the 
exceptants, arose under the Act of 1864 (P. L. 162), providing for' the 
collection of township debts and giving the court of quarter sessions* 
power to order a special levy. It was decided in that case that a judg- 
ment against a township could not be attacked in a collateral proceed- 
ing in. the court of quarter sessions, in the absence of jurisdictional 
defects, aiid that the proceeding under the Act of 1864 presupposes 
that the indebtedness had been previously ascertained. The Act of 
1878, under the privisions of which the auditor in the present case was 
appointed, is of greater scope and provides a tribunal or method for 
the ascertainment of township debts, but does not, however, disturb the 
general principles of law fixing the status of-a final judgment. In dis- 
cussing the question* of the two per cent, limitation where the inte^^ests 
of rival judgment creditors are concerned, the Superior Court says: 
"The mere fact that the aggregate of the judgments exceeded two per 
cent, of the assessed vajue of the taxable property of the township was 
not conclusive of the validity of the demands upon which the judgments 
were founded; the original debt may have been incurred before the 
constitutional limitation went into effect, or it may have been incurred 
with the assent of the electors, at a public election in the manner pro- 
vided '4)y law. The assessed valuation of the taxable propjerty may 
have been much higher at the time the township incurred this indebted- 
ness, or the township may have been divided and taxable property thus 
taken from it since the debt originated; an impoverishment or division 
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of the township would not invalids^te its existing obligations. We are 
of opinion that the judgments were conclusive of the liability of »the 
township to pay." The obstacles suggested in the opinion are not to be 
found in the present case. The auditor has found that there was no 
election to increase the indebtedness; he gives the assessed valuation 
at the time the indebtedness was incurred and. he has ascer- 

■ 

tained the date of the claims so as to decide whether they are inside or 
outside the constitutional limitation. As we have already stated, the 
Superior Court has only incidentally touched upon the question before 
us ; but we are prepared to decide the matter definitely, and we state 
that in order to determine what claims are protected by the constitu- 
tional provision and what claims are not so protected, the auditor had 
the right to investigate the claims, upon which the judgments were 
based and to disallow those where the indebtedness was incurred after 
the limitation had been reached. The conclusion we have reached dis- 
poses of many of the exceptions independently of the question of fraud. 

2. Fraud. The auditor has excluded from the schedule of debts 
all fraudulent judgments, or parts thereof; that is, he has thrown out 
all dishonest claims, wtiether in judgment or not. This he had a right 
to do. Any other course would be a perversion of justice and a 
premium on fraud. "It is a general rule that a judgment or decree of a 
court of competent jurisdiction cannot be impeached collaterally. The 
sole exception to this rule is, that when such judgment or decree is 
given in evidence against third persons, they may a.vef and prove that 
such judgment or decree was procured by fraud or collusion between 
the parties to it. But this exception does not apply to parties or privies 
who have already been heard, or have had an opportunity to be heard, 
in that proceeding upon that same alleged fraud. As to them the 
record is conclusive in any collateral proceeding. Their remedy, if any, 
is to apply to the same court in which such judgment was entered to 
open or vacate it, or by writ of error or appeal : "Otter son et al. vs. 
Middletown, 102 Pa., 78; Jackson et al. vs. Summerville, 13 Pa., 359* 

3. Who are the third parties in these proceedings? There can be 
no doubt that creditors are third parties. Every honest claimant has the 
right to attack every fraudulent judgment in a proceeding involving 
the adjudication of all claims against the township. It is. true that the 
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township or the borough as such may have no standing to attack a 
fr^uduleint judgment. They have, or have had, their remedy ; but this 
does not bar creditors from attacking the judg:ments on the ground of 
fraud so far as the fraud affecia their interests as creditors, although' 
the judgments remain valid in all other respects, We hold also that 
taxpayers are third parties. This is the position taken by the auditor.;; 
While the present authorities of the township and of the borough ap- 
peared before the auditor and repudiated the fraudulent judgments, it 
was the active intervention of a large taxpayer — ^the Delaware, Lacka- 
wanna and Western Railrdad Company, And in the present proceed- 
ing we know of no reason why a taxpayer is not a third party having 
the right to attack the judgments obtained against the township through 
fraud and collusion. We are satisfied that the conclusions reached by 
the learned auditor on the legal questions involved in this investi^tion 
are correct. 

As stated in the first part of this opinion the auditor has not appor- 
tioned , the indebtedness between the township and the borough of 
Moosic. For the reasons there stated it was desirous that the indebted- 
ness should be first ascertained. The matter of apportionment can be 
easily decided. That must be done in this case either by an auditor or 
by the court itself.' The records of our court show that since Moosic 
borough was formed, another portion of the township of Lackawanna 
has been annexed to 'the borough of Taylor, and that since that time the 
part of the township known as "Lincoln Heigjits" has been annexed to 
the city of Scranton. It would seem desirable that the financial rela- 
tions of these several territories should be, if possible, adjusted in one 
proceeding; biit that matter is not before us now. It, may be that the 
part of the township indebtedness falling on the territory arinexed to 
Taylor borough could be determined in this proceeding. This could be 
done by agreement to amend the bill in this case ; but all these matters 
are for future consideration. The only question before us now is the 
report of the auditor on the indebtedness of the township at the time 
the decree incorporating Moosic borough became effective in accord- 
ance with the terms of the order made by the Superior Court." 

The auditor finds the indebtedness of the township to be 
$19,827.94. The claims allowed by him amount t4> that stim. The 
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claims disallowed amount to a lirgtr sum. The auditor gives -also a- 
schedule or statement of the costs of the proceedings in No. 466, June 
Sessions, 1898. These costs amount, to $5416.70; and he gives the 
costs of the present proceedings, amounting to $6,783.26. • Including - 
an allowance of five per.cent. for collection, the total amount, according 
to the auditor's report, which must be raised by special tax, aggregates 
$33>629.30. 

We have deqded to make reductions in some of the items of costs 
in both proceedings. We are aware of the enormous amount of labor 
expended in both investigations, particularly in the second; but we 
think some of the charges ought to be reduced. At any rate, we assume 
the responsibility of making the reductions and to make such allowances 
as, in bur judgment, seem ^reasonable under the circumstances. In 
the proceedings No. 466, June Sessions, 1898, the commissioner'^ 
fees are reduced from $3,369.00 to $2,500; the stenographer's fees are 
reduced from $750 to $500; the item of $940 for attorney fees is dis- 
allowed, and the other items are approved. In the proceedings brought 
to No. 10, May Term, 1903, the auditor's fees are reduced from $4,000 
to $3,000, and the stenographer's fees from $2,068.05 ^^ $1,500; the 
other items are approved. 

Therefore, the final schedule made by the auditor is changed so as ' 
to read as follows: 

Total of all claims allowed, with interest upon judgments 
to April 12, 1900, inclusive (exclusive of coses of this ^ 

and preceding investigatibn) $19,827.94 

Costs of th6 proceedings In Re. Indebtedness of Lacka- 
wanna Township, No. 466, June Sessions, 1898 3,366.70 

Costs of this proceedings, as per statement 5,215.21 

Total of all claims and costs $28409.85 

To this is to be added the sum of 5% for collection of tljie 
special taxe and its application to the payment of the 
foregoing stated . arid allowed claims ^ 1420.00 



^m 



Total amount to be raised by special tax $29,829:85 

In accordance with the views expressed in this opinion w^ overrule 
all the exceptions filed to the report, except the one objecting to the 
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item of $940 for attorney fees. We confirm the auditor's report finally, 
and we note an exception in favor of each claimant who has filed 
exceptions. 



In the Court of Common Pleas of LackanvcMna County, No, 889, March 

Term, 1906, 

QUO WARRANTO. 

Commomwealth ex ret., IV. R. Lewis, District Attorney vs: John P. 

Jones, et d. 

Section 4 of the Act of June 1, 1883, P. Lb 54, provides: "That the members 
of town councils shall have power to fill in any vacancy which may . 
occur therein by death, resigrnatlon, removal from the borougrh, or other- 
wise." 

Held: That notwithstandtngr the comprehensive term 'otherwise" it cannot 
be said that absence from one or more meetingrs of a council caused by 
sickness, accident, temporary absence from home, or other similar causes 
would justify a council in declarin«r a vacancy. 

It is a well known rule of construction that In a statute a general word follow- 
f nsr particular and specific words of the same nature as itself often' takes 
Its leaning from them, and it is often presumed to comprehend only 
thlncTB of the same kind as those desigrnated by them, unless theer is ' 
something to show that a wider sense was intended. 

Mr. John H. Bonner, for plaintiff. 

Messrs. P. M. Lynch and M. J. Martin, for deffsndants. 

Opinion by Edwards, P. J., September, 1906. 

This case, like that brought to No. 888, March Term, 1906, was 
tried before a judge without a jury and it relates to the legality of the 
organization of the council of the borough of Olyphant. The question 
t)f law involved in the Archbald borough case (No. 888 March Term) 
is also to be considered in the present case ; but in this latter case there 
is also to be determined the right of the council to declare and fill cerr 
tain vacancies. We make the following findings of fact : 

1. The borough of Olyphant is divided into four wards, each 
entitled to three councilmen. 

2. At the February election, 1906, the following persons were 

elected councilmen of the borough for the term of three years : 
J. G. Nalevanko, 2d ward. 
Michael Curran, 3d ward. 
John Lawler, 4th ward. 
Among other who were old members of the council, who had been 
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elected for three ye?ir terms and whose terms had not expired last 
March, were the following persons : 

'M. J. Nealon, ist ward. 

John P. Jones, 2d ward, 

M. J. OTIolleran, 3d ward. 

Patrick McClaren, 4th ward. 

3- The councilmen, old and new, named in the last paragraph, 
being altogether eight in number, met on the first Monday in March, 
1906,^ and organized the borough council, and they elected certain of 
the defendants to the borough offices. 

4. Another body of men, seven of whom were elected as council- 
men from various wards of the borough for terms of one year in Feb- 
ruary, 1906, met with other old mernbers and organized a borough 
council. The main contention of this body of men was that seven of 
them having been elected for the term of one year each, they, therefore, 
constituted the legal council of the corough. We are not concerned now 
with this organization. The question to be determined is. the legality 
of the organization of the other council and the title of the several 
defendants to their respective offices. iThe writ in this case is sued out 
by the commonwealth at the relation of the district attorney, and for 
this reason our inquiry is necessarily confined to the standing in law 
of the defendants only. If we decide that the council organized by the 
councilmen who are named among the defendants is the legal council 
the whole controversy as to this point is settled. 

5. We come now to another question which is not and could not 
be raised in the Archbald borough case. It appears that the eight 
members named in. paragraph two, after organizing the council and 
electing the various officers on the first Monday of March, 1906, 
adjourned to meet March 12!, 1906, at which meeting the seats of the 
four absent councilmen were declared vacant and other men were 
elected to fill the vacancies. We insert here the part of the minutes 
of the meeting of March 12th relating to the filling of these vacancies: 

"Lewrence Howard, William McDonald and William Mosely 
having refused .to attend the meetings of council, and in order that the 
wards which they represent should have their full representation as 
provided by law, a motion was made that their;seat.s be declared vacant 
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and their successors be elected, resulting as follows : For the motion, 

(eight votes). The motion was declared carried. A motion that John 

Sweeney be elected the successor of P. A. Cannon, and that Thomas 

O'Hara be elected the successor of Lawrence Howard from the first 

ward, resulted as follows : For the motion (eight votes, naming them). 

The motion was declared carried. A motion that John P. Williams be 

elected the successor ot William McDonald in the second ward, and 

that Joseph Adams be elected the successor of William Mosely in the 

fourth ward, resulted as follows: For the motion, (eight votes, 

naming them.") 

CONCLUSIONS OF LAW. 

1. The legal regular term of a councilman of the borough of 
Olyphant is three years. 

2. The organization of the borough council effected by the eight 
councilmen named in our second finding of fact, on March 5, 1906, was 
legal, and the persons elected by the council so organized to certain 
offices were legally elected to said offices. 

3. The following councilmen named in the suggestion and writ 
in this case, to wit: J. G. Nalevanko, John Lawler, John F. Jones, M. 

m 

J. O'Holleran, Edward Ingoldsby and Patrick McClaren were lawful 
councilmen of the borough of Olyphant on the first Monday of March, 
1906. The names of M. H. Nealon and Patrick Ctirran, the other two 
, lawful councilmen, do not appear in the suggestion and writ. 

4. Judgment should be given for the commonwealth in part and 
for the defendants in part. Ten of the defendants are entitled to judg- 
ment in their favor. These are the six councilmen and the four persons 
appointed to their respective offices. Judgment of ouster should be 
given against' the four councilmen appointed to fill vacancies. 

DISCUSSION. 

There is no question as to the right of the eight councilmen named 
in our second finding of fact to hold their offices. The decision of the 
. Supreme Court in Hayes vs. Sturges et al., not yet reported, is con- 
clusive on this point. Therefore we have found. as a conclusion of law 
that these^ eight councilmen who met on March 5, 1906, and organized 
the borough council were legally entitled to their offices, and that the 
council so organized is the legal council of the borough of Olyphant, 
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This conclusion disposes also of the right of those whom the said 
council elected to fill certain offices. The remaining and, to our mind, 
the somewhat difficult question to be determined, relates to the filling 
of the four vacancies by the council on March 12th, one week after 
the organization of the council. 

Section four of the Act of June i, 1883, P. L. 54, provides, "that 
the members of town councils shall have power to fill any vacancy 
which may occur therein by death, resignation, removal from the bor- 
ough, or otherwise.' Our attention is called to the well known rtile of 
construction that in a statute a general word following particular and 
specific words of the same nature as itself often takes its meaning from 
them, and is often presumed to comprehend only things of the same 
kind as those designated by them, unless there is something to show 
that a wider sense was intended. There is no doubt as to the sound- 
ness of this rule. It is based on common experience as well as on many 
precedents. The difficulty we find is in the application of the rule to 
the facts of this case. The act of assembly specifies that vacancies may 
be created by death, resignation, removal from the borough, or "other- 
wise." It is contended that absence from the meetings of the council, 
or the refusal of a councilman to attend the meetings create a vacancy 
which the council may fill. Conceding this proposition to be correct 
and that it is covered by the term "otherwise" would absence for any. 
cause from one meeting justify a council in declaring the absentee's 
seat vacant? Is the rule allowing councils to declare and fill vacancies 
as severe and stringent as is claimed in this case? Are councils to be 
sustained by the courts in such summary and arbitrary action? Let us 
examine the. causes for which vacancies may be declared. The "death" 
of a councilman, of course, creates an immediate vacancy. So does the 
"resignation" of a councilman as soon as it is accepted. Resignation 
is a voluntary and affirmative act and is positive notice to the council 
justifying it in declaring a vacancy. "Removal from the borough" 
also definitely and permanently incapacitates a man from being a mem- 
ber of the council. However, it cannot be said that absence from one 
or more meetings of a council caused by sickness, accident, temporary 
absence from home, or other similar causes, would justify a council in 
declaring a vacancy. One man is called to Europe; another to Cali- 
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fomia; another is summoned to a distant part of the coufitry by reasoB 
of the sickness or death of a relative. In such o^s councils do not 
and should not act summarily. The general rule should be that such 
conduct as amounts to an abandonment of the office of coundlman, 
persistently neglecting to attend the duties of the office, continued 
absence from the meetings without reasonable cause, or any other act 
of a similar character, would justify a council in declaring a vacancy* 
We do not agree with the proposition advanced by the commonwealth 
that councils cannot declare a vacancy on the ground of mere absence 
from the meetings. The term "otherwise" in the statute is sufficiently 
broad to cover .persistent absence from meetings of council, or an ex- 
pressed refusal to attend the meetings. 

It is claimed by counsel for the defendants that the conduct of the 
four councilmen whose seats were filled by the council was of such a 
voluntary and affimative character as to amount to an intentional and 
unlawful refusal on their part to attend the meetings of the council 
which we now declare to be the legal body. Do the facts sustain this 
position? It must be remembered that before the time of the election 
in February, 1906, and of the organization of the council on the. first 
Monday in March, our court had rendered the decision that under the 
act of 1883 the term of a Councilman in boroughs divided into wards 
was one year. Following this decision several persons, seven at least, 
were elected in several of the wards of the borough of Olyphant. The 
four councilmen whose seats were declared vacant by the other council, 
and, as we understand it, who claimed to hold over because nobody 
was legally elected in their places, saw fit to join their fortunes with 
the seven one-year men, believing that they constituted the legal coun- 
cil. The result was that there were two rival councils in the borough, 
both organizing on the first Monday in March, one composed of eight 
three-year men and the other of seven one-year men joined by the four 
men who were afterwards unseated by the other council. It is only fair 
to assume that these four councilmen were honest and conscientious in 
their belief that the council composed of the one-year men was the. legal 
council, the courts having so decided. It at least can be said that their 
action was not capricious and wilful. They had the right to believe 
that the other council was illegal. The idea of turpitude, moral or legal, 
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or of tiegtect'Of duty, is entirely wantirig in the situation. It was at 
best a mistake of judgment, participated in by the court as well as by 
the coundlmen. 

The minutes of the now legal council of the March I2th meeting 
show very little Tiegard for the rights of the four councilmen mentioned. 
Their offices were taken away with scant qeremony. The resolution 
states that Howard, McDonald and Mosely having refused to attend 
the meetings af the council their seats be declared vacant. As to P. A. 
Cannon's seat the only motion made was that Sweeney be declared the 
successor of Cannon. All this was done without notice to the parties 
interested. W€ think this action of the council was summary, arbitrary 

I 

and an unwarranted use of power. We think there is no question as 
to our jurisdiction. While we cannot control borough councils in their 
choice of persons to fill vacancies we can set aside their unlawful action 
in declaring. vacancies without warrant of law. 

It is not necessary to indicate what should have been done under 
the conditions- prevailing in the borough of Olyphant. We would sup- 
^est, Jiowever, that after the Supreme Ccfurt on April 26, 1906, had 
handed down its decision reversing our judgment in the Old Forge 
borough case, it would hive been a proper evercise of power and dis- 
cretion to notify the four councilmen who had been unseated to appear 
at the next meeting of the board to take their seats, and if they failed 
to do so and still persisted in absenting themselves without reasonable 
cause, then to declare their seats vacant and appoint others to fill their 
places. 

* In accordance witl^our findings of fact and conclusions of law we 
enter judgment as follows : 

1. We adjudge and decree that John Sweeney, Thomas O'Hara, 
John P. Williams and Joseph Adams are each, separately, guilty of 
usurping and unlawfully holding and exercising the office of council- 
man of the borough of Olyphant, and we adjudge that a judgment of. 
chister be entered against each of the four defendants herein and above- 
named, and diat each of said defendants be excluded from said office. 

2. We direct judgment to be entered against the commonwealth 
and in favxjr of the following defendants, viz.: J. G. Nalevanko, John 
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r . Jones, John Lawler, Patrick McClarcn, M. J. O'Holleran and Ed- 
ward Ingoldsby. 

3. We direct that the county of Lackawanna pay the costs of 
these proceedings. 

We direct the prothonotary to give notice of our decision forth- 
with to the parties or their attorneys ; and, if no exceptions be filed 
thereto within thirty days from the date of service of such notice we 
direct the prothonotary to enter judgment in accordance with our 
decision. 



In the Court of Comftwn Pleas of LackOfivcmna County, No, 6, May 

Term, 1905. 

IN EQUITY, 

ADJUDICATION. 

The Borough of Dunmore vs. The City of Scrantbn, 

A street railway company, having: the rigrht to lay out and construct a rail- 
way from one point to another "with one or more tracks" by laying out 
and building: a single track road and operating It as such for a long 
term of years, does not exhaust its power and right to lay a double track 
when the necessities of its business and the traveling public require it. 

It is a matter of common knowledge that the laying of a street railway track 
does not require any 'opening, ditch, trench or excavation/* 

Mr. J. W. McDonald, Borough Solicitor, for plaintiff. 

Messrs. Willard, Warren & Knapp, for defendant. 

Opinion hy Kelly, A. L. J., June, 1906. 

From the pleadings and the evidence in the case we find the facts 
as follows: 

-I. The plaintiff borough is a municipal corporation created under 
the laws of the Commonwealth. 

2. The defendant is a street railway company engaged in operat- 
ing a street railway line from the central part of the city of Scranton 
over certain of her streets into and through a portion of the borough 
of dunmore, over certain of her streets, including South Blakely street 

3. The defendant company was formerly known as the People's 
Street Railway Company of Luzerne County, the name of which was 
changed to the Scranton Railway Company by proceedings in the Court 
of Common Pleas of Lackawanna County, to No. 678 November Term, 
1896, "In Re. Change of name of The People's Street Railway Com- 
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pany of Luzerne County." On December 7, 1896, a decree was made 
changing the name to The Scranton Railway Company. 

4. The People's Street Railway Company of Luzerne County was 
incorporated by a special act of the Legislature approved 23d March, 
1865, (P- L, 1866, p. 1 199). The act is as follows: 

•'An act to incorporate the People's Street Railway Company of 
Luzerne County. 

"Section i. Be it enacted by the Senate and House of Represen- 
tatives of the Commonwealth of Pennsylvania in General Assembly 
met, and it is hereby enacted by the authority of the same^ That A. B. 
Dunning, D. R. Randall, Geirge Tracy, A. Bennett and Samuel Raub, 
their associates, successors or assigns, be and they are hereby constituted 
a body politic and corporate, with perpetual succession, by the name, 
style and title of the People's Street Railway Company of Luzerne 
County, and as such shall have the right to lay out and construct a rail- 
way, with one or more tracks, with turnouts and sidings, from or near 
Scranton, to Providence, Hyde Park and Dunmore, through any 
streets or roads, or use or construct any bridges, selecting any routes, 
between the places indicated, that they may deem advisable, and to 
cross at grade, or connect with any other railway now constructed, or 
that may hereafter be constructed, and to carry passengers and freight 
along such routes and streets as may be used by said railway ; and they 
shall have the right to charge such rates of fare as the directors of said 
company may from time to time determine upon, and to equip said 
road, and to purchase, hold and convey such real estate, and erect 
thereon such buildings and improvements, as may be necessary for the 
purposes contemplated in this act 

"Section 2. That the capital stock of said company shall consist 
of five hundred shares, of one hundred dollars each, with privilege of 
increasing the same from time to time, as the directors may determine ; 
and that said company shall have power to borrow money in any 
amount, not exceeding one-half of its authorized capital stock, and for 
the purpose of securing the re-payment of the same, with such interest 
as may be^agreed upon, to issue bonds, and secure the same by mort- 
gage or otherwise ; Provided, however, that no bonds shall be issued for 
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a sum less than one hundred dollars, against the collection of which no 
plea of usuary can be interposed. 

"Section 3. That the partiesc hereinbefore named, or any three 
of them, may proceed with or without notice, to organize said company, 
and obtain subscriptions, to the capital stock thereof ; and after ten per 
cent has been srhscribed, and five per cent, paid in, on said subscrip- 
tions, to the attending commissioners aforesaid, the subscribers may 
proceed to elect a board of five directors, who shall serve until the first 
Tuesday in November following, or until their successors are elected, 
and the stockholders shall annually thereafter, on the first Tuesday of 
November; elect a similar board of five. directors, to serve for one year, 
or until their successors are elected ; and if for any reason said election 
shall not be held, at the time indicated, then another shall be appointed 
by the directors, after public notice of two weeks has been given in one 
newspaper published in the county ; and the directors shall have power 
to fill all vacancies in their board, whether from death, resignation or 
otherwise, but no person shall act as director who is not a stockholder. 

"Section 4. That the company may commence said railway at any 
time within three years from the passage of this act, the completion of 
any one mile thereof perpetuating all the rights hereby granted. 

"Section 5. That the said directors shall have the power to ap- 
point a president, treasurer and such other officers as they may deem 
necessary ; and in all elections for directors, and at other meetings of 
stockholders, each share shall entitle the holder thereof to one vote ; but 
no stockholder or assignee shall vote upon any share of stocl^ on which 
an instalment is due and unpaid. 

"Section 6. That the said company shall be subject to all the pro- 
Visions, and entitled to all the privileges, of an act regulating railroad 
companies, approved the nineteenth day of February, Anno Domini 
one thousand eight hundred and forty-nine, so far as the same are not 
altered and supplied by this act. 

"Section 7. That the said company shall pay a bonus to the state 
for the privileges hereby granted, of one-half of one per cent, on its 
capital' stock, and increase as paid in, payable in four equal annual in- 
stalments thereafter, and such taxes on dividends as is or may be pro- 
vided by law; and the stockholders of said company shall be individ- 
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ually liable for all debts due mechanics, workmen and laborers em- 
ployed by said company, and for all materials and provisions furnished 
to said company, to be sued for and collected as is provided in the' 
twelfth, thirteenth and fourteenth sections of the act incorporating the 
Lackawanna Coal and Iron Company, approved the fifth day of April, 
Anno Domini one thousand eight hundred and fifty-three. 

"Arthur- G. Olmsted, Speaker of the House of Representatives. 

"William J. Turrell, Speaker of the Senate. 

"Approved the twenty-third day of March, Anno Domini one thou- 
sand eight hundred and sixty-five. A. G. Curtin." 

5. Within three years from the passage of the iact of incorpora- 
tion above set forth The People's Street Railway Company of Luzerne 
County, constructed and laid a single track railway from the City of 
Scranton to Dunmore corners over certain streets, including South 
Blakely street, and continued to operate with a single track until a^ 
short time before the plaintiff's bill was filed, when The Scranton Rail- 
way Company proceeded to construct and lay a double track railway 
over this street in question. No double track road was laid within 
three years from the passage of the act of incorporation. 

6. Before the final hearing the double track had been entirely 
completed which made a practically complete double track line from the 
central part of the city to the central part of the borough ; being of 
substantial advantage to the defendant and to the traveling public, 
without obstructing the general travel over the street in question to any 
applicable extent. 

7. An ordinance was passed by the Borough Council and ap- 
proved by the Burgess on February 16, 1901, as follows r 

"An ordinance regulating excavations in streets and requiring 
permits therefor. 

"Sec. I. Be it ordained, etc., that hereafter no company, corpor- 
ation, person or persons shall make any opening, djtch, trench or exca- 
vation in any street, lane or alley of the borough without first having 
obtained a written permit therefor from the street commissioner. 

"Sec. 2. That said permit shall state the purpose for which said 
opening, ditch, trench or excavation is intended, and the length of time 
the same shall be allowed. 
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*'Sec. 3. Any" company, corporation, person or persons digging 
up the streets, lanes or alleys as aforesaid or making excavations or 
openings in the same shall at all times keep the same so guarded as to 
insure public safety, and during the night time shall keep one or more 
lights at such places opened or excavated as aforesaid. 

"Sec. 4. Any company, corporation, person or persons making 
openings or excavations in any street, lane or alley as aforesaid shall 
after the work is complete leave the same in as good condition as before. 

"Sec. 5. All excavations or openings as aforesaid shall be done 
under the supervision of the street commissioner. 

"Sec. 6. Any company, corporation, person or persons violating 
any of the provisions of this ordinance shall be subject* to a penalty of 
ten dollars for each and every neglect or refusal to comply with its 
provisions, to be recovered as like penalties are now by law recoverable. 

"Passed by council February 16, 1901. Approved February 1^, 
1901. Victor Burschel, Burgess." 

7. No permit was applied for or issued to the defendant under 
the provisions of the ordinance above set forth. 

From the facts as set forth in our finding we find the following 
Conclusions of Law : 

1. The borough ordinance set out in our seventh finding of fact 
does not aflfect the question of the defendant's right to enter upon the 
street in a proper manner to lay a double track, and the defendant re- 
quired no permit under its provisions. 

2. The defendant had the right under the provisions df its char- 
ter and under the law to lay the double track in question. 

3. The plaintiff's bill should be dismissed and the costs paid by 

the plaintiflF. 

DISCUSSION. 

The questions involved in this case were all raised in its prelim- 
inary stages upon an application for a preliminary injunction. 
Judge Edwards refused the writ in an. opinion filed in which 
he reviewed the ' I^ennsylvania authorities at length, and in his 
opinion he stated that while it would be proper to refuse the application 
because no clear ng^ht was shown, he was prepared to go further and 
state that on the merits of the case the plaintiflF was not entitled to an 
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injunction. As no evidence was offered by the plaintiff at the final 
hearing, except that which had been taken at the preliminary hearing, 
which was submitted to us by agreement; we might say with p/ropriety 
that we would not undertake to make any disposition of the case which 
would in effect amount to a. reversal of Judge Edwards' ruling. 

We have examined the case, however, as if it was before us de 
novo and we are clearly of the opinion that the law is with the defend- 
ant. The real question, and the only one worthy of discussion, is : 
Does a street railway company, having the right to lay out and con- 
struct a railway from one point to another "with one or more tracks" 
by laying out and building a single track road and operating it as such 
for a long term of years, exhaust its power and rijg^ht to lay a double 
track when the necessities of its business and the traveling public 
require it ? We would serve no good purpose in referring to the cases 
cited and discussed in the opinion filed refusing the preliminary injunc- 
tion; (Boro. vs. Ry. Co., 6 Lacka. Jurist, 152), so we will only refer to 
some additional authority. In the case of Ransom vs. The Citizens Ry. 
Co., 104 Mo., 375, the identical question was passed upon. In that case 
the company's rights were based upon a city ordinance and not upon an 
act of the legislature as in this case, but the principle was the same. 
The ordinance provided, inter alia: "That the right of way of the city 
of St. Joseph is hereby granted to The Citizens Railway Company for 
the construction and operation of street railways in the city of St. 
Joseph, with the power and privileges to said company to construct 
double tracks, with turnouts or switches at convenient points in the 
city of St. Joseph." - It was held that the construction of a single track 
and its operation for many years did not exhaust the power of the 
company to change to a double track when the business demanded it. 
And in the case of Workmen vs. So. Pac. R. Co., 62 Pac. 185J it was 
held that when an oi'dinance permitted the laying of "tracks or track" 
and the company laid a single track it had the right at any time there- 
after to construct another track. 

It is argued that even if the defendant had the power to lay a 
double track a permit should first have, been obtained under the provi- 
sions of the borough ordinance. A reference to the terms of the ordin- 
ance is all that is necessary to refute the argument. It provides that no 
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person or corporation shall make any opening, ditch, trench or excava- 
tion in any street without a written permit from the street commissioner. 
It is a matter of common knowledge that the laying of a streiet railway 
track does not require any "opening, ditch, trench or excavation," and 
there is no evidence that any such opening was made, so the terms of 
the ordinance do not cover the matter complained of. 

Let a decree nisi be entered in accordance with our findings. 
Notice to be given and exceptions to be filed in accordance with the 
equity rules.' 

In the Court of Quarter Sessions of Luzerne County, No. 420, April 

Sessions, ipo6. 

APPEAL FROM SUMMARY CONVICTION. 
Commonwealth vs. Snyder. 

A father who sends his children to a PoUsh school, where the only subjects 
taugrht in English are reading and arithmetic, all instruction on other 
subjects being in Polish, is guilty of a violation of thef Act of July 11, 
1901. P. L.. 668. 

To meet the requirements of the act, the child must be sent to a school in 
which- orthography, reading, writing, English grramniar, geography and 
arithmetic are taught in English. 

Messrs. W. J. Trembath and William Brewster, for Common- 
wealth. 

Mr, Charles A. Shea, for defendant. 

Opinion by Ferris, J., May 28, 1906. 

The appeal in this case is from a summary conviction of a parent 
for violation of the compulsory education Act of July 11, 1901, P. L. 
658. . 

The facts are admitted, and are as follows : 

1. The defendant resides in Kingston Borough, within two mijes 
of a public school in session, aS measured by the nearest traveled road. 

2. He has four children between the ages of eight and fourteen 
years. Prior to September, 1905, these children attended the public 
schools of the borough, where the eldest received instruction in reading, 
writing, spelling, arithmetic, geography, grammar and physiology, and 
the second child in the same branches except geography. What the 
two younger children were taught does not appear. 

3. Subsequent to September, 1905, the defendant sent his four 
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children to a private Polish school, kept by one Ignaz Simkowski, and 
in which the only teachers are himself and his son. The latter holds 
no teacher's certificate, and is a boy between fifteen and sixteen years 
of age. Ignaz Simkowski teaches only in the Polish language. The 
only instruction given in English is by the boy on three days in each 
week. The only English text-books used are a primer and a beginner's 
arithmetic. The only branches of learning taught in the English lan- 
guage are reading and arithmetic. 

. The defendant was convicted of a violation of the law in that he 
did not send his children "to a day school in which the common Eng- 
lish branches are taught," as required by section i of the Act of 1901. 
Whether this conviction should be affirmed or not depends upon what 
construction is to be given to the phrase just quoted as it used in this 
statute. 

In the first place, it may be remarked that in the use of this phrase 
the legislative intent clearly was to require attendance at a day sehpol 
in whidh the common branches of learning are taught in the English 
language. That is what the words naturally mean ; and if there could 
be 4ny doubt about it, it would seem to be set at rest by the third proviso 
to the first section of the act, which is as follows : "jfrovided, that this 
act shall not apply to any child that has been or is being otherwise in- 
structed in English in the common branches of learning for a like period 
of time by any legally qualified governess or private teacher in a 
family." 

In the second place, while it is true that reading and arithmetic, 
taught in English, are common English branches, they are not "the" 
common English branches. The employment of the definite article 
means something. It was plainly intended to designate something 
having a definite meaning in the legislative mind, and supposed to be 
well known to the public at large. What that meaning was may pro- 
perly be sought for in other acts of assembly on the all important sub- 
ject of popular education. This is a part of our general system of leg- 
islation relating to common schools. It is, therefore, to be construed 
m pari materia with other statutes on the same subject and having in 
view the same purpose, viz., the development and perpetuation of an 
intelligent citizenship. Turning, then, to the Common School Act of 
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1854, we find what may be regarded as an expression of what the law- 
making .power meant by the words "the common English branches." 
Section 38 of that act designates the subjects ppon which instruction 
must be given in each school district in common with all the others. In 
that sense of the word they are "the" common English branches as fixed 
and determined by the statute law relating to our common school 
system. Nor, if we assume that the legislators used the word "com- 
mon" as synonymous with "usual" or "ordinary," are we led to any 
different conclusion. The best guide as to what they considered the 
usual or ordinary or everyday branches of learning, is what they them- 
selves required to be universally taught in the common schools through- 
out the Commonwealth. The branches so designated by the Act of 1854 
are orthography, reading, writing, English grammar, geography and 
arithmetic. Failure to afford instruction in any of these branches was 
made a ground of forfeiture by the district of its quota of the state ap- 
propriation. They are "the common English branches" within the 
meaning of our statute relating to education, and within the meaning 
.of Ae Act of 1901. This conclusion is strenthened by the very evident 
intent of the framers of the compulsory act that the education a child 
should receive outside the common schools must be at least equivalent 
to that which the latter were bound by law to furnish. 

If the views above expressed are correst, it necessarily follows that 
the defendant was properly convicted. 

The judgment is affirmed, and it is ordered that the sentence im- 
posed by the justice of the peace be carried into effect. 



corporati(Mi for the cost of a sewer for which it has paid, and which 
authorizes any person whose premises adjoin, or are on a line with, the 
sewer, to connect therewith by paying a certain sum into the city treas- 
ury, is held, in Fergus Falls vs. Edison (Minn.) 70 L. R. A. ^38, to 
include property on a parallel $treet, which is connected with the sewer 
through a private lateral which has been laid in a connecting street. A 
note to this case reviews the other authorities on right and duty to con- 
nect property with drain or sewV. 
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In the Court of Common Fleas of Potter County, No, 221, June Term, 

1905- 

CERTIORARI TO L, B. COLE, JUSTICE OF THE FEACE. 

Mericlevs. Van De Boe, 

The fact that a party sued in trover before a Justice of the peace, where 
assumpsit was the proper form of action, is no ground for reversal on 
certiorari, if the Justice had Jurisdiction of the subject- matter of the 
litisaUon. 

Messrs. Peck & Peck, for plaintiff. 

Messrs. Nelson & Maynard, for defendant. 

Opinion by Ormerod, P. J., July 7, 1905. 

The exceptions filed in this case by the plaintiff in error are: i. 
That the justice had no jurisdiction in an action of trespass in this 
case. 2. That, under 'the evidence of the defendant in error, farm was 
leased and plaintiff in error became a tenant and the relation of landlord 
and tenant existed ; therefore, an action of trespass would not lie. 3. 
The evidence showed there was no division of the products of the 
farm, and until their division they were the property of the tenant, and 
an action in trespass would not lie. 

The exceptions are substantially alike and raise the question of 
jurisdiction of the form of action before the justice. 

The transcript of the' justice shows that a capias in trover and 
conversion was issued March 16, ^1905, to the constable of Coudersport 
Borough on oath of C. D. Van DeBoe, charging that the defendant, C. 
M. Mericle, of the Township of Eulalia, County of Potter and State 
of Pennsylvania, within two years last past, did take and convert to his 
own use 10 tons of hay, 20 bushels of apples, 100 bushels of potatoes, 40 
dozen eggs, 17 bushels of rutabagas, 1000 cabbage heads, 25 hens, 200a 
pounds of milk, all of the value of about $200. 

Upon this capias the defendant, C. M. Mericle, was arrested and 
brought before the justice of the peace. 

Upon the hearing, which occurred upon a subsequent date, March 
25, the testimony of C. D. Van DeBoe, the plaintiff, was taken and 
appears in the transcript, in which the said C. D. DeBoe swore that he 
leased his farm in Eulalia Township on shares to the defendant, the 
proceeds of the farm to be divided, each to have one-half. Hay to be 
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kept on the farm to feed the cows, and surplus to be divided at end 
of term, to wit, March 17, 1905. And that the defendant, without divi- 
sion of said products, took them away and sold them and converted 
them to his own use. 

Upon this testimony and the testimony of others, the justice en- 
tered judgment against the defendant for $111 and costs of suit. This 
judgment was entered on March 29. 

A capias ad satisfaciendam was issued, the property of the defend- 
ant levied upon an April 18, 1905, and on the same date the defendant 
was delivered to the keeper of the common jail by the constable. By 
virtue of the levy made by the constable, he sold the property of the 
defendant. 

We are clearly of the opinion that, under the statement of facts as 
set forth in the transcript of the justice of the peace, the action was im- 
. properly brought in trover and conversion, but the record also shows 
that the subject-matter of the action, to wit, the breach of contract on 
the part of the defendant, C. M. Mericle, to deliver one-half of the 
crops in accordance with the terms thereof, was a subject matter over 
which the justice of the peace had jurisdiction. And while we are of 
the opinion that trover would not lie, we are clearly of the opinion that 
assumpsit would. 

The justice having jurisdiction of the subject-matter, the question 
of jurisdiction of the justice of the peace cannot successfully be raised. 

The 2ist section of the Act of March 20, 1810, provides that no 
judgment shall be set aside in pursuance of a writ of certiorari, unless 
the same is issued within twenty days after judgment was rendered and 
served within five days thereafter. 

The judgment in this case was entei'ed on March 29, 1905, the 
praecipe, affidavit of recognizance for certiorari was filed May i, 1905, 
thirty-three days after judgment was entered, and therefore taken too 
late. 

And now, July 7, 1905, exceptions overruled and certiorari dis- 
missed. 
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In the Court of Coumvon Pleas of Snyder County, No. 13 Decefnber 

Term, 1905. 

RULE TO AMEND RECORD. . 
Botdorf vs. Shaffer & Bra, 

A summons Issued against two persons as alleged partners. It was served on 
one only. Neither appeared. Judgment was entered against both. 
Held, void as to the defendant not served, and therefore it could not be 
sustained as to the defendant served. 

Mr. A. W. Potter, for plaintiff. 

Mr. Chajles Hower, for defendant. 

Opinion by McClure, P. J., February i, 1906. 

This record has vital defects apparent on its face which no amend- 
ment can cure. Let us assume that John Shaffer was a misnomer for 
Harry G. Shaff er^ and that Harry G. Shaffer made purchases from the 
plaintiff in the name of A. C. Shaffer & Bro., representing that he 
and A. C. Shatter constituted the partnership. 

A. C. Shaffer was not served with the summons, and had no notice 
that he was being charged by the plaintiff as a partner of Harry G, 
Shaffer, and in consequence liable for his acts and responsible for the 
performance of his contracts. In an action against a partnership ser- 
vice upon one partner is not service upon the others, and will not be 
notice to them save where actions are expressly authorized against a 
partnership by its firm name only: 15 Ency. of Plead & Prac, 901. 

Notwithstanding service was had upon but one, the justice entered 
judgment against both defendants by default. The judment is without 
doubt void as to the defendant not served, for he had no notice to 
appear, hence could not be in default^ and, if void as to one defendant, 
it cannot, under our authorities, be sustained as to the other : Boaz vs. 
Heister, 6 S. & R. 18; Donnelly vs. Graham, yy Pa. 274; Murdy vs. 
McCutcheon, 95 Pa. 435. 

In Donnelly vs. Graham, the summons was issued against four 
men trading as William Willard & Co. One was not served with the 
writ, another, Rafferty, although served, neither appeared nor pleaded. 
Without taking an interlocutory judgment against Rafferty, the plain- 
tiff proceeded to trial and obtained a verdict and judgment against him 
and the two defendants who had appeared and pleaded. The court said 
the judgment against Rafferty was incurably bad, and, as the suit was 
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joint and the claim joint, the plaintiffs must recover against all or none, 
and the judgment could not be sustained against any of the defendants. 
The case at bar is more irregular, as judgment was taken by default 
against one party jointly charged on a joint claim who was never served 
with the writ. 

Murdy vs. McCutcheon is directly in point. There, as here, the 
justice issued a summons against two persons, which was served on one 
only. The clairar was a joint contract, and, without appearance by 
either defendant, judgment was entered against both defendants by de- 
fault. It was held that the judgment could not be affirmed as to one 
defendant and reversed as to the other, but was bad as to both. 

As the proposed amendments would not cure the defects in the 
record, the rule to amend will be discharged. 

And now, to wit, February i, 1906,^ rule to amend is discharged, 
and the judgment of the justice is reversed. 

In the Court of Common Pleas of York County, No. 114, August Term, 

1905^ 

CERTIORARI TO lUDGMENT OF ALDERMAN, 

Wilson vs. Trout, 

The record of a Justice of the peace or alderman must set forth sufficient facts 
to show clearly that the action is trespass vi et armis and not trespass 
on the case. Since the Act of 1887, consolidating actions of trespass 
and case, the word "trespass," standing alone on the Justice's docket 
or transcript, is not in itself sufficient to show that the cause of action 
was within his Jurisdiction. The record must also show the time and 
plate of the commission of the trespass complained of, and sufficiently 
describe the property injured and the nature of the injury to protect 
the defendant from another suit for the saipe cause of action. 

Mr. W. B. Gemmill, for exceptions. 

Mr. R. J. Lewis, contra. 

Opinion by Wanner, J., March 21, 1906. 

The one substantial objection made^to this record is, that it does 
not affirmatively show on its face that the alderman had jurisdiction of 
the cause of action. 

The summons was issued "in a plea of trespass, founded upon a 
claim for damages sustained by plaintiff at hands of defendant by rea- 
son of injury to and loss of plaintiff's personal property^ not exce^ing 
$300," 
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Ever since the Act of March 22, 1814, 6^Sm. Laws, 182, giving 
jurisdiction to justices of the peace in trespass, the court have uniform- 
ly held that this meant trespass vi et arnUs, where the injury is direct 
and immediate, and that they have no jurisdiction of an action of tres- 
pass on the case for- consequential damages, and the same rule applies 
to aldermen. 

The Act of July 7, 1879, P- L. 194, giving justices of the peace 
and aldermen concurrent jurisdiction with Courts of Common Pleas of 
all actions of trespass, wherein the sum demanded does not exceed $300 
(except in real contracts where land titles may come into Question and 
actions on promise of marriage), did not change the rule. The cur- 
rent of decisions to the same effect has been uninterrupted by the pas- 
sage of that act. 

The jurisdiction of the aldermen being limited and defined by stat- 
ute, must appear from an inspection of the record itself, or his judg- 
ment cannot be sustained. 

Formerly it was held that where his suit was called an action of 
"trespass" on his docket, it was presumed to mean trespass zn et armis. 
That being the only form of trespass of which he had jurisdiction, and 
the law presuming his proceedings to be regular, that seemed a proper 
intendment. It would have been a violent presumption to draw the 
opposite inference that he had intentionally exceeded, his statutory 
powers. 

But since the Act of 1887, which destroys the distinction between 
these different forms of procedure, and consolidates both in one general 
action of trespass, it has been held that the word "'trespass" alone on 
the magistrate's docket does not, in itself, sufficiently indicate the pre- 
cise form of action, or show that the cause of action is necessarily within 
the jurisdiction of the justice or alderman : Wood vs. Bronson, 2 Dis- 
trict Reps, 746; Bridenbaugh vs. Hetzler, 18 York Legal Record, 154; 
Fitzgerald vs. Campbell, 10 Pa. C. C. Reps. 396 (1890). 

Judged by that rule, this record is fatally defective, as it does not 
indicate the precise form of the action, or even, by description of the 
acts complained of, show whether a direct and immediate injury result- 
ing from a tort is meant, or whether plaintiff is merely seeking conse- 
quential damages in an action of trespass on the case. 
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But there are other serious objections to this record. It does not 
in any way fix the time or place of the commission of the trespass com- 
plained of. 

So far as the record shows, this action may have been barred by 
the statute of limitations before it was brought. 

The record should also sufficiently describe the property injured 
and the nature of the injury, so as to protect the defendant from an- 
other suit for the same cause of action. It must set forth sufficient facts 
to show clearly that the action is trespass vi et armis and not trespass on 
the case: Fitzsimmons vs. Phelan, 8 District Reps. 651 ; Mills vs. Ross, 
16 York Legal Record, 9 ; Krout vs. Detweiler, 3 Pa. Justices' Law 
Repr. 183; Hartwig vs. Railroad Co., 15 District Reps. 290; Stras- 
baugh vs. Dessenger, 18 York Legal Record, 73 ; Ryan vs. Gross, 19 
Lane. Law Rev. 385 ; Fitzgerald vs. Campbell, 10 Pa. C. C. Reps. 396. 

Although the report of an alderman is not to be adjudged too tech- 
nically and critically, yet these main essentials to show his jurisdiction 
must be insisted upon. 

The exceptions filed by defendant are sustained, the judgment of 
the justice is reversed and set aside, and judgment is now rendered for 
the defendant for the costs of said suit and of these proceedings. 



Testimony given before a coroner's jury, by one subsequently ac- 
cused of the crime then under investigation, is held, in Tuttle vs. Peo- 
ple (Colo.) 70 L. R. A. 33, to be inadmissible at his trial, under a con- 
stitutional provision that no person shall be compelled to testify against 
himself in a criminal case. The other authorities on admissibility, on 
trial for murder, of testimony of accused at coroner's inquest, are col- 
lated in a note to this case. 

A physician of a different school is held, in Grainger vs. Still 
(Mo.) 70 L. R. A. 49, to be properly allowed to testify as to the cor- 
rectness of the diagnosis of a case by an osteopath as dislocation of 
the hip joint, where the diagnosis of dislocation and of disease of the 
joint is the same in all schools of medicines ; though he is not compe- 
tent to express an opinion as to the correctness of the treatment given 
by the osteopath, unless it appears that both schools employ the same 
treatment in such cases. 
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In the Cdurt of Common Pleas of Northampton County, No. 14, Feb- 

rtcary Term, 1906. 

MOTION FOR JUDGMENT FOR WANT OF SUFFICIENT 

AFFIDAVIT OF DEFENCE, 

Stephenson vs. Dodson. 

When a foreign corporation omits to file a statement in the office of tjie Secre- 
tary of the Commonwealth, and suit is brought against the president 
and secretary to charge them with personal liability upon one of a 
series of corporate bonds secured by mortgage to a trustee, authorized 
and issued in this state, and assumed to be forbidden, the action, cannot 
be maintained until by its written terms the bond is due.. 

When the stockholders and directors of a West Virginia corporation, having 
its business, plant, office and property in Missouri and its capital in- 
vested and employed there, meet at an office which they maintain in 
Pennsylvania and authorize a loan by the issue of bonds secured by a 
mortgage on its property in Missouri, this single transaction does not 
constitute "doing business" within the contemplation of the statute. / 

Recitals in a bond, immaterial and non -contractual, do not conclude the cor- 
poration against denial of them. 

Mr. G. R. Booth, for plaintiff. 

Messrs. Kirkpatrick & Maxwell, for defendant. 

Opinion by Scott, J., April 9, 1906. 

This suit is upon a bond, with interest coupons attached, purport- 
ing to be issued at Bethlehem, in this county, by the Dodson Lead and 
Zinc Company, a corporation of West Virginia, signed by Truman M. 
Dodson, as president, and, attested by Joshua Bachman, Secretary. It 
is one of a series of 200, each in the sum of $500, payable "at its office 
in Bethlehem, Pa., on March i, 1914." The bonds are secured by a 
mortgage of the company upon its real estate, machinery, improve- 
ments, fixtures and appurtenances, situated in the State of Missouri, 
where its manufacturing plant is located and its capital employed. 
Default has been made in the semi-annual payments of interest for 
more than six months on the bond of which plaintiff is the holder. It is 
provided therein that upon such default, the principal of the bond shall 
become "due and collectible upon the request of one or more bondhold- 
ers holding an amount in the aggregate of $10,000," made to the trus- 
tee named in the mortgage. This notice has not been preferred. The 
corporation filed no statement in the office of the Secretary of the Com- 
monwealth, pursuant to section 2 of the Act of April 22, 1874, P. L. 108. 

The right of present recovery is predicated upon the assertion that 
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the issue of these bonds at its office in Pennsylvania, without registra- 
tion, is "doing business'' unlawfully in this state, and that an immediate 
personal liability is thus imposed upon the officials named, as the agents 
of said corporation, for the unauthorized contract in the name of their 
principal. For the purposes otthis rule, the affidavit of defence must 
be accepted as verity. 
It is averred : 

1. That the foreign corporation, of which these defendants are 
president and secretary respectively, was chartered in West Virginia 
for the purpose of mining, preparing for market and selling lead, zinc 
and other minerals in Missouri ; that all its property is located there, 
and none ever in Pennsylvania; that all its business (excepting the is- 
sue of these bonds) has been and is transacted in the last above named 
state ; that none of its capital is invested or employed here ; that it is 
lawfully admitted in Missouri, and maintains there the business office 
of the corporation. 

2. That these two defendants, together with some of the direc- 
tors, are residents of Bethlehem, and secured there desk-room in an 
office for convenience to hold meetings of the directors, and to keep 
the stock ledger and other books and papers of the corporation, "all of 
which was permitted and authorized under the laws of West Virginia." 

3. That the property mortgaged to secure the payment of bonds 
above specified is situated in the State of Missouri ; that the money ad- 
vanced thereon was loaned to and received by the corporation and not 
by these defendants as individuals or as agents of said company. 

■ I. This suit is upon the bond and not in disaffirmance of the con- 
tract for return of the consideration paid. It is so presented by the 
pleadings and urged by argument, although the second paragraph of 
the amended statement suggests some previous purpose of rescission. 
It would be incongruous to maintain an action upon the contract and 
also to disaffirm; but I need not pause to consider this question, nor 
whether, if rescinded, there could be a recovery from the defendants 
for money had and received, when, as the answer alleges, they did not 
get it: Lee vs. Gibson, 14 S. & R. 105 ; Paul vs. Grimm, 165 Pa. 139. 

If the corporation had no legal existence in Pennsylvania, and the 
defendants are liable upon the forbidden contract (Lasher vs. Stiitison, 
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14s Pa. 30), it can only be enforced against them according to its writ- 
ten terms. In that event, the company is not exempt, either, for it 
cannot plead its own default : Swan vs. Watertown Fire Ins. Co., 96 
Pa. 37 ; Galveston R. R. Co. vs. Cowdrey, 1 1 Wall. 459. Service could 
be made upon any resident agent (Hagerman vs. Empire Slate Co., 97 
Pa. 534) or upon any principal officer, according to the modes of ser- 
vice provided by statute in reference to domestic corporations: Beale, 
Foreign Corp., Sec. 267. * But, in eitlier case, the action upon the bond 
will not lie until it is due. If the defendants here are responsible upon 
the undertaking, it is upon the contract they unlawfully made and not 
upon some other plaintiff then might institute suit against either prin- 
cipal or the agents upon the written engagement, or for sufficient rea- 
sons rescind and disaffirm and demand the amount paid. 

This' bond does not become due and collectible until 191 4, unless 
one or more of those whose holdings aggregate $10,000 shall notify the 
trustee named in the mortgage which secures their payment to proceed. 
The case of Philadelphia & Baltimore Central R. R. vs. Johnson, 54 Pa. 
127, is not authority for a different -view. It will be-seen in the state- 
ment of the facts, and by the suggestion filed of record with copies of 
the obligations by the owner of the bonds, that they were due by their 
•express terms when the action was brought. 

In Com. vs. Susquehanna & Delaware R. R. C0.V122 Pa. 306, the 
judgment which was pleaded against the suggestion of the Attorney- 
General was not obtained on the' bonds, but for interest due on the 
coupons. 

While recovery upon the bond itself, under the assumption that the 
corporation was unlawfully prosecuting its business in this state, must 
be denied, it would be otherwise respecting the overdue interest 
at the time the action was commenced. This is part of the plaintiff's 
demand, and copies of the coupons are contained in the statement. 
That liability is within the rule of Lasher vs. Stimson, 145 Pa. 30, and 
plainly distinguishable from the contention made in Bond vs. Stough- 
ton 26 Pa. SuperiorCt. 483, seeking to charge directors and stockhold- 
ers as partners, who had no participation in, nor knowledge of, the for- 
bidden acts of the foreign^ corporation. The statute itself imposes no 
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personal penalty upon them for omission of the company to obtain a 
certificate. 

Upon such judgment fof interest, the plaintiff would be restricted 
in execution to property other than that embraced in the general mort- 
gage (Western Pennsylvania Hospital vs. Library Hall Co., 189 Pa. 
269), or might file a bill against the trustee to foreclose on behalf of 
himself and all others in the same class: Com. vs. Susquehanna & Dela- 
ware R. R. Co., 122 Pa. 306. 

n. Under the averments of defendant's answer, its business office 
' is located in Missouri ; its capital all invested and its property situated 
there. It was not engaged here in the prosecution of its incorporated 
purpose for mining and selling lead aiid zinc. These allegations, if 
established by proof, exclude the fact that the corporation was "doing 
business" in Pennsylvania. I need not stop for citation of decisions. A 
copious collection of them will be found in Beale on Foreign Corp., 
Sec. 204, and notes. 

But it is admitted that these bonds to an amount of $100,000 were 
issued at Bethlehem, upon which, and the mortgage on property in Mis^- 
souri to secure their payment, the money was borrowed ; that the com- 
pany has an office in this state where the directors meiet, and the stock 
ledger, the books and papers of the corporation are deposited and kept. 

Upon the face of the bond it is recited that the series was issued 
"in pursuance of the resolutions adopted at a meeting of the stock- 
holders of the said company, duly called, those holding a majority of 
all the shares of stock issued and outstanding being present ahd voting 
therefor, held at the principal office of the company at Bethlehem, Pa., 
* * * and of the action of the board of directors of the same com- 
pany at a meeting held at the same place." 

It is asserted in the answer that the company "has established and 
maintained an office in said state (of Missouri) for the purpose of 
transacting the proper business of the said corporation for which it was ^ 
created and organized." The recital in the bond that the principal office 
of the company was at Bethlehem was not essential to its validity. To 
that extent, therefore, it was the recital of a fact immaterial and non- 
contractual, and the company is not estopped against denial and propf 
otherwise: 16 Cyc. Law and Proc., 701. It is difficult to understjlnd 
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how the corporation can maintain an office where directors may meet, 
and where its books and papers are kept, without exercising its fran- 
chise and doing some business relating to the continuous prosecution of 
mining, manufacturing and selling its products, although the plant be in 
a distant state. Upon this rule, we can go no further than the -aver- 
ments in the answer. Such disputed matters and the natui^il inferences 
from the fac^s when general business is denied must be settled by a 
jury; Liebig Manufacturing Co. vs. Hill, 7 Pa. Superior Ct. 15. Much 
more than is admitted here may appear upon the trial. A foreign in- 
corporated company may lawfully do some incidental business in the 
state, bearing no relation to its corporate purpose, if none of its capital 
be employed here, and directors may hold meetings not designated for 
that end : Kilgore vs. Smith, 122 Pa. 48; Pavilion Co. vs. Hamilton, 15 
Pa. Superior Ct. 389. 

Under a similar statute in New York, the court of appeals said: 
*'We are not prepared to hold that an occasional business transaction, 
that keeping an office where meetings of directors are held, transfer 
books kept, dividends declared and paid and other business merely inci- 
dental to the regular business of the corporation, would bring it within 
the act:" People vs. Horn Silver Mining Co.. 105 N. Y. 83. It seems, 
therefore, that a single meeting of the stockholders and another one by 
the directors, at Bethlehem, to take corporate action respecting a loan 
to be secured by a mortgage on property in Missouri, is not forbidden. 
Although it may be inferred, it does not appear as a fact for what 
purpose the money was applied. , Upon this ^motion, summary judgment 
against these officials for the company/ indebtedness must be withheld. 

Now. April 9« 1506, mle discharged. 



Ail insured who accepts a policy incorporating the provisions of 
another policy as part of the contract is held, in Conner vs. Fitzgibbons 
vs. Merchants* & B. Mrt. F. Ins. 70 L. R. A. 106, .to be bound by ^ich 
provisions, although the policy referred to is in possession of the in- 
surer, and is never seen by the insured, who knows nothing of its terms. 
The other authorities on effect of party's ignorance of contents of ex- 
traneous paper upon an attempt to incorporate it into contract by refer- 
ence are collated in a note to this case. 
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In the Court of Common, Pleas of Butler County, No. so, December 

Term, 1904. 

RULE TO SHOW CAUSE WHY NON-SUIT SHOULD NOT BB 

TAKEN OFF, 

Damikus vs. The Standard Steel Car Cowpany. 

Plaintiff, who was going to his employer's works, attempted to cross a pri* 
vate tfack by passbig between two cars standing thereon; although he 
could have reached his destination by a more circuitous route. The 
cars extended through the open doors of the building, where the force 
was applied which moved them ^nd caused the injury^ He admitted 
• that he did not look to see whether the cars were about to be moved 
before crossing, but said that had he looked, he could have seen noth- 
ing. His statement to this effect was a conclusion or inference rather 
than a fact, as appeared from the width and height of t^e doors, their 
proximity to one another and the size of the car standing therein, to- 
gether with the fact that there was opportunity to see from within out- 
ward. Held, that he had been guilty of contributory negligence and 
.could not recover for injuries sustained by being caught between the 
cars, which were suddenly moved, in his attempt to pass between 
them. 

Messrs William Z. Mnrrin and John Murrin, for plaintiff. 

Messrs. John B. Greer and Thomas Greer, for defendant. 

Opinion by Thomas, P. J., 30th judicial district, specially presid- 
ing, December 2y, 1905. 

There were a number of difficulties in the way of plaintiff's recov- 
ery in this case, but, in our opinion, there was such a state of facts 
shown as would warrant no other conclusion than that plaintiff was 
guilty of negligence that contributed to the injury complained of, and 
if such be true, no other feature of the case requires consid^rs^tion. 

It appears that plaintiff was going to the paint house at clefendant's 
works, where the duties. of his employment required that he should go ; 
.that there was another way by which he might have reached the point 
(as we recollect the testimony, it not having been transcribed) without 
incurring the risk of danger, bit that he took a more direct course by 
passing between two cars standing on a track leading into a building; 
that the cars were standing along said track and extending through the 
open doors into the building, where the force was applied to them that 
ipoved them and caiised the injury. It very clearly appears that plain- 
tiff 'did not look for any danger or to see if the cars were about to be 
move^. All he observed was the opening and then attempted tq pass 
flirbugh the same. 



LACKAWANNA JURIST. 283 

It is maintained that he was not required to look, as it appears that 
he could not have discovered the danger had he done so. It is true that 
this was not the case of a traveler about to cross, on a public highway, 
the tracks of a railroad company, but we apprehend that he owed the 
duty of looking and listening, at least, and, we believe, of stopping, 
before entering upon the private tracks of his employer, which he knew 
were. used for the purpose of operating cars, and upon which he then 
observed cars which were in a position to be moved. 

"Where a servant walking acroiss the track is not engaged in work 
demanding his attention, it is his duty to see and hear approaching 
trains, because he can give his attention to what is taking place about 
him. Under these circumstances, it is apprehended that the servant is 
held to the same measure of care in looking and listening for approach- 
ing trains as a traveler. There is certainly no reason why he should 
not be:" 20 Am. & Eng. Ency. of Law (2d ed.), 145. 

It is urged, however, that he was not required to do a vain thing, 
and the evidence shows he could not have seen the cause of the accident 
or have avoided the same by having so looked. It is true he said he 
could not have seen within the building, but it was very clear that the 
testimony as to that was as to a concli'sion and not based upon facts. 
From the width and heighth of doors, the proximity of the pairs of 
doors to each other,and the size of the car standing in the same together 
with the fact that it appeared that there was room and opportunity to , 
see from within outward, we must conclude that the testimony as to the 
conclusion that he could not see in, not based on actual facts or similar 
circumstances, is not sufficient to have excused him from exercising the 
care legally imposed upon him. 

OvT attention has been called to cases which, in our opinion, are 
clearly distingiMsbable from the one at bar. 

The case of \'anesse vs. Coal Co., 159 Pa. 403, arose out of an 
injury resulting from defective con^Jtniction of a portion of defendant's 
works. We do not rnderstand that it is ever the duty of an employee 
to seek for defective construction in works about which he is employed 
and which he is not engaged in constructing. Besides, it would seem 
that there was no.' evidence showing that plaintiff failed to. observe the 
condition existing, but, on the contrary, the language of the court j^eems 
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to imply that he did look brt could not see the defect which it was the 
duty of those coristmcting the same to detect, and who should have 
detected the same. The court, Dean, J., says: "If he had needlessly 
put himself in peril, had he stepped under a visible overhanging mass 
of coal or slate, liable at any time to fall and crush him, that, would 
have been contributory negligence. But the very point fairly made on 
this evidence by plaintiff was that this danger was imperceptible to 
him, while to his employer, whose diUy it was' to detect it when setting 
the timbers, it was obvious, or by ordinary care would have become so." 

We assume that he must have given it some observation to have 
demonstrated the fact that the "danger zixjs imperceptible to him,*' 

The case of Richter vs. The Pennsylvania Co., 104 Pa. 511, in- 
volved solely the Act of April 4, 1868, and the ruling with reference 
thereto was the only error assigned. From this case it does not appear 
that plaintiff did not look or listen before going upon the tracks of de- 
fendant^ For all that appears from the report of the case he did so; 
at least the question was not raised or decided. 

In the case Christraan vs. Railroad Co., 141 Pa. 604, the Act of 
1868 and the plaintiff's contributory negligence were both involved. 
But it appears in this case that plaintiff did look and observe the very 
danger that resulted in his injury. He saw the engine making the 
"Shift," arid had worked. there for some time and knew about how long 
a time would elapse from what he observed until there was any immi- 
nent langer. In speaking of plaintiff's knowledge of the danger during 
the operation of shifting, the court says: "While conve}ing notice of 
the danger, it also conveyed notice of the time likely to elapse and the 
warning ^customarily given, before the danger became imminent." 

All the court holds, in effect, is that having observed the cause of 
danger, and having a knowledge of the length of time before it would 
become imminent, it wals a question for the jury as to what observation 
he should make during the interval. But the court nowhere intimates 
that he might place himself upon defendant's tracks without. looking 
at amy time. 

Again, the court, Mitchell, J., says: "Under these circumstances, 
it certainly was not plaintiff's duty, immediately on seeing the engine 
go up, to cease work and stand idle for the fifteen or twenty minutes 
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required in the operation of shifting. How long he might prudently 
continue at work, and what amount of observation he was bound to 

give to the progress of coupHng the cars and approaching his locality, 
depended on too many elements to enable the court to gay there was, any 
fixed standard of prudent conduct to which he was bound to conform. 
That, under the evidence, was a question for the jury." 

We are persuaded that this was a clear case of contributory negli- 
gence, and, without considering the other objections to plaintiff's right 
of recovery, the rule is discharged. 



In tlw Court of Common Pleas of Susquehanna County, No, 136, Janu- 
ary Term, ipo6. 

RULE -UPON PLAINTIFF TO SHOW CAUSE WHY WRIT OF 

CAPIAS SHOULD NOT BE SET ASIDE AND 

DEFENDANT DISCHARGED FROM THE 

LIABILITY UPON HIS BAIL 

BOND. 

Crank z's. Wheaton. 

A resident of Deposit, New York,, in returning from court held in another 
part of the State of New York, where he was a party and witness, 
passed through Pennsylvania, and was there served on the train with 
a capias. Rule to set aside capias, discharged. 

Messrs. Floyd Axtell and T. J. Davies, for rule. 

W. D. B. Ainey and Thomas Doherty, for plaintiff. 

Opinion by Searle, P. J., April 9, 1906. 

The defendant in this case is a resident of Deposit, State of New 
York. Upon December 2y, 1905, he was in attendance before the 
Supreme Court of the State of New York, held at Binghamton, Broome 
Coimty, New York, as a party and witness; same day, as he was re- 
turning to his home in Deposit from Binghamton, while on the railroad 
which rims throrgh Binghamton and Deposit, passing between said 
points through '^rsqrehanna, he was arrested on a capias issued in 
above entitled cafee while in said Coimty of Susquehanna and State of 
Pennsylvania, and gave bail in the sum of $1000. 
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It is well settled that parties and witnesses while in attendance 
upon. court are privileged from arrest upon civil process, eundo, ntor- 
ando et redeimdo, and this rule in Pennsylvania protects parties and 
witnesses from another state, attending the courts in this state, from 
service of process, although the attendance was by agreement of parties 
to take depositions before a notary public: Partridge vs. Powell, i8o 
Pa. 22. Biddle, P. J., in the court below, in an opinion which was af- 
firmed by the Supreme Corrt, said: "As between the parties, it was a 
waiver of the necessity of taking out a commission for the benefit of 
the defendant. While he could not claim the privilege as against a 
third party, as he was not brought here, nor did he come voluntarily in 
consequence of any legar process, yet, when the legal process i3 waived 
by both parties,, neither can tajce advantage of the waiver. It would be 
.an inducement to bring him within the jurisdiction which should not 
be taken advantage of; he ought to stand in the same position as if he 
came under a commission ; in which case, we do not think he could be 
served." 

The. research of diligent counsel have been unable to find and cite 
any case in any state in which it ha§ been that this privilege from 
arrest or summons on civil process extends beyond protecting the party 
or witness in attendance upon a court of the state in which the process 
issued from which the exemption is claimed. In the case of Holyoke 
and South Hadley Falls Ice Co. vs. Ambden, 55 Fed. Repr. 593, 21 
Lawyers' Reps. Ann. 319, cited by counsel for plaintiff, it -was held that 
a party or witness /is not exempt from service of process in a state 
through which he is passing to attend court in a different jurisdiction. 

District Judge Carpenter, in his opinion, in referring to the privi- 
lege of exemption from service of process, said: ''In none of them, 
however, has it been held that a party or witness is exempt from service 
in any other jurisdiction^than that in which his attendance as a party 
ot witness iis required. I cantiot see any reason for further extending- 
this rule. It is established by courts to protect their own process and 
suitors ^y the assurance that the courts in which the party has brought 
his action, or into which he has been summoned, or into which the 
witness has been summoned, will not permit its own process or that of 
Other courts i» J^he same jurisdiction, jn another action- to embarrass 
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the proceedings* It seems to me that evils greater than these st>ught 
to be remedied would arise if the courts of one state should assume so 
to gtiard and protect all the other courts in the country." 

In the case at bar, the defendant was voluntarily in the Sts^te of 
Pennsylvania ?ind County of Susquehanna when the process was 
served. He was not here in response to any process of any court o{ 
the State of Pennsylvania or any agreement by the parties in; this suit; 
he came into the state because he found it more convenient in going 
from his home in Deposit, New York, to Binghamton, in New York, 
and I can see no reason why the fact that his business at Binghamton, 
in the State of New York, was to attend the courts of the State of New 
York should exempt him from service of process in the State of Penn- 
sylvania. 

The rule is discharged. 



In th^ Court of Common Pleas of York County, No. 1 1, January Term, 

ipo6, 

CASE STATED. 

Xiles & Neff vs. York County. 

CoAinty auditors are entitled to legar* advice in the performance of their offi- 
cial duties^ and the attorney employed by them may recover from the 
county a reasonable compensation for his services. 

Messrs. Niles & Neff, for plaintiffs. 
Mr. H.. C. Brenneman, for defendant. 
Opinion by Wanner, J., March 12,7906. 

According to the admitted facts of the case stated, the plaintiffs 
were duly emplo}ed by the county auditors of York County to act as 
their legal counsel in the auditing of the county accounts for the yeiars 
1904 and 1905. 

Their bill for $400 for services rendered, which is admittedly not 
excessive, was duly approved by said board of county auditors, and 
ordered to be paid by the County of York. 

Payment of the same has been refused, however, bv the countv 
commissioners, and the only qtiestion before the court is whether or not 
the county is liable upon this state of facts. ~ 
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There is no statutory enactment which authorizes the employment 
of legal coimsel by the county auditors at the expense of the county, and 
no Supreme Court or Superior Court case has been found which decides 
the precise question now before the court. 

The custom of employing counsel for their assistance by the county 
auditors, at the expense of the county, has the sanction of long and 
unquestioned i^sage in the Coi nty of York, but no local judicial deci- 
sion upon the question has been produced to the court. 

There are numerors cases, however, that sustain the liability of the 
county for.services rendered to the public, and for supplies and material 
necessary to the public service, though not specifically authorized by 
any statv^tory enactments. The reasons for that conclusion will be 
found to be entirely convincing upon an examination of the authorities : 
Cork vs. Commissioners of Philadelphia County, 2 S. & R. 193 ; Rosen- 
thal vs. Luzerne County, 11 Kulp, 183: Allegheny Count} vs. Watt, 
3 Pa. 462.; Venango County vs. Durban, 3 Grant, 66; Commissioners 
vs. Hall, 7 Watts, 290; Northampton County vs. Steele, i Mon, 582. 

We may, therefore, safely conclude that the mere want of express 
statutory authority to the county auditors to retain counsel at the 
county's expense is not a sufficient defence to the plaintiff's claim, if it 
falls within the rule laid down in the above cases, viz., that the services 
rendered be necessary arid exclusively for the public benefit. 

Judge Terry, in the very recent case of the Wyoming County 
Auditors, 14 District Reps. 539, holds the county liable for fees for 
counsel retained by the county auditors, and among the reasons he 
assigns is one of great weight, viz. : The necessity of legal counsel to 
advise the county auditors, who are only laymen, in the discharge of 
the semi-judicial functions which they are called upon to perform in 
determining the liability of the county on claims presented against it, 
and the legality of the expenditures of the public moneys made by the 
county commissioners. 

It is quite obvious that the solicitor to the county commissioners 
would not be a proper party to advise the auditors in passing upon the 
commissioners' accounts, and there is no other solicitor in the public 
service of the county from whom they could ask advice. Hence, the 
propriety and necessity of getting counsel of their own to safeguard 
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them in the performance of their official duties, whose services would 
be enlisted exclusively in the interest of the public at large. 

The oi\ly apparent difference between the case at bar and the one 
» last cited is that the commissioners of Wyoming County had appwoved 
and paid the bill, and the question of the county's liability arose on the 
audit of their accounts. 

But the court in that case held that the auditors, regardless of the 
sanction of the commissioners, could employ counsel in the discharge 
of their public work, because they possess by necessary implication all 
such powers as are requisite to enable them to discharge the official 
duties devolved upon them: 25 Am. & Eng. Ency. of Law (2d ed.), 
364 ; Kndlich on Int. of Statutes, sees. 41;^ and 418; Graham vs. Schuyl- 
kill County, 16 Pa. Superior Ct. 180; Chester County vs. Barber, 97 Pa. 
Superior Ct. 180; Chester County vs. Barber, 97 Pa. 455. 

In the case of Allegheny County vs. Watt, 3 Pa. 462, a coroner was 
held to have official authority to bind the county to pay for the services 
of an expert physician, whom he had employed to make a post mortem 
examination. 

The county auditors should certainly have as much discretion and 
authority in the matter of securing necessary professional aid on their 
official work as a coroner has. 

For the same reason that the solicitor to the county commissioners 
could not advise the auditors who sit in judgment on the commissioners' 
accounts, the latter should not themselves be entrusted v/ith the choice 
of counsel for the auditors. 

In every view of the case, the emplojment of the plaintiffs by the 
county auditors seems to have been proper and duly authorized by law. 

We, therefore, enter judgment on the case stated in favor of the 
plaintiffs and against the defendants for the sum of $422. 80, with costs 
of sirit. 



The limitation of the hours of labor per day by statute and depart- 
ment regulations is held, in United States vs. Moses (C. C. App. 9th 
C.) 70 L. R. A. 281, not to entitle a laborer who voluntarily exceeds 
that limit without any contract of extra compensation to recover extra 
pay therefor from the government, 



290 LACKAWANNA JURIST. 

Fn the Court of Common Pleas of Venango County, No. 42, November 

Term, 1905, 

PETITION FOR WRIT OF MANDAMUS ON CITY TO ALLOW 
PLAINTIFF EXONERATIONS ON CITY TAXES. 

Lamberton vs. City of Franklin. 

Where a pavinsr ordinance of the City of ^anklin was so drawn as to leave 
it in doubt whether the councils intended to proceed under the special 
Act of May 18, 1871, P. L. 898, aniending the charter of the city, or the 
general Act of May 16, 1891, P. t*. 74, the fact that the records of the 
court showed that a petition had been presented by the city to the 
court asking for the appointment of viewers to assess the benefits and 
damages of property owners, as provided by the Act of 1891, is con- 
clusive that the work was done under the later act. 

The confirmation* of a report of viewers appointed under the Act of May 16, 
> 1891,^ is an adjudication' of the facts therein recited, and has the effect 
of a Judgment of a court of record and cannot be attacked coUaterly; 
unless shown to be absolutely void. A property owner who has paid 
the city the benefits assessed against him by a Jury of view is con- 
cluded thereby and cannot subsequently contend that he is entitled 
to exonerations upon the theory that the paving was done under .the 
special Act of 1871. Benefits assessed against a property owner under 
the Aot of 1891 are conclusively presumed to be only so much as rep- 
resent the benefit to his property by the public improvement, and he 
cannot claim exonerations upon the payment of such benefits. 

Mr. E. H. Lamberton, for plaintiff. 
Mr. Thomas McGongh, for defendant. 
Opinion by Criswell, J., January 22, 1906. 

The petition herein having been presented to the court, an alterna- 
tive writ of mandamus was awarded, requiring the defendant to fix and 
allow to the plaintiff certain exonerations on his city taxes on account 
of the amoutit paid by him for the paving of Otter street in front of his 
property, or show cause why the said credits should not be allowed. To 
this" writ the defendant made answer, denying that- the plaintiff was 
entitled to any such exonerations, ^nd averring that the said street was 
paved under the general Act of May 16, 1891, P. L. 75, and -not under 
the act supplementary to the charter of the defendant city, approved 
May 18, 1871, P. L. 896. 

The case has been argued and submitted to the court on the plead- 
ings, and while the main facts are therein very meagerly recited and 
averred, it appears and we find that the Act of 1871 provides authority 
and a method for paving the streets of the city, the cost and expense 
thereof to be assessed by the city upon the abutting property according 
to the foot front, and the owners thereof, with the further provision, 
That upon the completion of the paving of .any street or streets, alley 
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or alleys in the said city, and upon payment thereof being made in full 
by the property holders as aforesaid, it shall be the duty of the city 
council to exonerate from year to year the owner or owners of all prop^ 
erties fronting on the said street or streets, court of courts, alley or 
alleys so paved from the payment of all road taxes on such property 
until said property holders shall have been reimbursed for the principal 
money so expended by them as aforesaid." 

Subsequently, the general Act of May 16, 1891, P. L. 75, was 
passed, and the question presented for determination is whether the 
paving- in question was done under the local Act of 1871 or under the 
general Act of 189 1. 

Reference is made in both petition and answer to the fact that 
ordinances were enacted by the city, attempting to fix and regulate ex- 
onerations under the Act of 1871, but these we regard as immaterial, 
for the reason that if the paving was done under that act, the abutting 
property owners are entitled to the exonerations indicated in the statute, 
and no ordinance is necessary for their allowance. The same section 
of the act which authorizes the paving provides for the exonerations, 
and there is no authority to pave thereunder, except upon the condition 
that the exonerations therein provided for shall be allowed, and. the 
amount of taxes levied for street or road purposes. This amount cannot 
be changed by ordinance any more than the terms of the act of assem- 
bly can be changed. 

Whether or not it was intended to pave under the Act of 1871 or 
ihe general Act of 189 1 should have clearly appeared from the terms 
of the ordinance authorizing it, but this ordinance is not set out in 
either the petition or answer. At. the argument, however, it was agreed 
by counsel that the court should consider such ordinance as if the same 
had been set forth in and constituted a part of the record, and a copy 
thereof was furnished to the court. On this subject, however, the or- 
dinance is not much more satisfactory than the record. The Act of 
1871 provides 'for apportioning the cost of paving to the abutting 
properties according to the front width thereof. The Act of 1891 
provides for assessing the cost and expense of the paving upon the 
properties benefited thereby to the extent of such benefits, in so far as 
the same can be ascertained, any deficiency to be paid by the city. The 
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ordinance follows the provisions of neither of these acts with any ex- 
cusable degree of accuracy. It provides that the cost of paving the 
street intersections shall be paid by the city, and that the balance shall 
be assessed upon abutting properties "according to law," but without 
indicating which or what law. As it has been uniformly held that non- 
abutting properties cannot be assessed for benefits arising from a pav- 
ing under the Act of 1891, and that the cost and expense must be upon 
abutting properties, the provisions referred to would appear to leave it 
uncertain and impossible of ascertainment therefrom which act councils 
were intending to follow, unless the provisions relating to the city pay- 
ing the post of paving the street intersections would point to the Act . 
of 1871 as being the one they were intending to follow. But a later 
section provides that the cost of the improvement shall be paid by the 
property owners within sixty dajs after final confirmation of the report 
of the viewers. This would point to the Act of i8gi as that under 
which they were proceeding, as it provides for the appointment' of 
viewers by the court to ascertain and report upon the amount of dam- 
ages and benefits and for a final confirmation of their report, while the 
Act of 1871 makes no provision for the appointment of viewers or any 
confirmation, final or otherwise, of a report by viewers in order to ad- ■ 
just and fix the liability of property owners for the cost of paving, but 
provides that the cost and expense thereof shall be assessed by the city 
authorities upon abutting properties according to frontage, no viewers 
or application to the court being necessary or provided for. While 
councils may use viewers to aid in securing the facts, the statute makes 
no provision for so doing. 

Neither by the pleadings nor at the argument, however, was any 
question raised as to the right of councils to pave or as to the regularity 
or legality of the proceedings for so doing. If both acts remain in 
force, councils undoubtedly could elect under which it would proceed, 
and if to this point there was any uncertainty as to the act which they 
were following or attempting to folic 
with the next step taken. This was t, 
the city to the court, asking for the a 
and determine the benefits and dama 
provided by the Act of 1891. Such viewers were appointed and made 
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report. Of this report, Mr. Lamberton, the petitioner herein, had due 
notice and filed exceptions thereto, which were subsequently withdrawn 
when the repbrt was confirmed absolutely, and Mr. Lamberton paid to 
the city the amount thus adjudged to be due by him. The confirmation 
of this report was an adjudication upon the facts therein recited, and 
has the effect of a judgment of this court which cannot be attacked col- 
laterally, unless it be shown to be absolutely void. The amount thereby 
adjudged to be due by Mr. Lamberton to the city was not his pro rata 
share of the entire cost of the construction of the pavement, taking into 
consideration any damage occasioned thereby. By acquiescing therein 
and assenting to such method of determining his liability to the city, 
he presumably paid less than if his liability had been fixed by the city 
council under the front foot rule provided by the Act of 187!. He paid 
for nothing but what he received, and has, therefore, no equity to de- 
mand exonerations or reimbursement. At least, this is the theory that 
underlies the provisions of the Act of 1891, by which his liability was 
ascertained. 

The fact that other streets have been paved under the Act of 1871, 
and that abutting owners thereon are entitled to exonerations to the 
extent of their road tax each year until they are reimbursed the princi- 
pal amounts paid by them for paving, while under the Act of 1891 
abutting owners are not entitled to such exonerations, may appear in- 
equitable and may be so, but whether so or not cannot be ascertained 
without a consideration of the attending and surrounding facts and cir- 
cumstances. If, however, the law provides for these two methods of 
paving, the city council, and not the court, has the responsibility of de- 
termining which shall be employed, and its judgment and discretion in 
reference thereto cannot be controlled or reversed by the courts upon 
the facts as now presented. 

We conclude, therefore, that it is settled and determined by the 
records of this court that the paving in question was done under the 
Act of 1891, and that the amount paid by Mr. Lamberton on account 
thereof was the amount only which his property was benefited thereby, 
and that upon this he is not entitled to exonerations under the Act of 

187.1. 

Other questions were raised and commented on by counsel at the 
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argument, but a consideration of them by the court on this connection is 
not deemed necessary to a disposition, of the question presented by the 
record. 

In our ascertainment of the facts, our findings may be regarded as 
liberal, in view of the averments of the pleadings^ but we have not gone^ 
outside of those referred to and commented upon by counsel' and known - 
to the parties in interest. 

And now, January 22, 1906, a peremptory mandamus is refused 
and the proceedings are dismissed, at the cost of the petitioner. 



In the Court of Common Pleas of Lycoming County, No. 95, June 

Term, jpod. 

* 

RULE TO SHOW CAUSE WHY MANDAMUS SHOULD NOT 

ISSUE, ETC 

Yaggt z*s, Gahan. 

The Act of June 24, 1886, P. L. 169, which makes it the duty of the alderman 
or Justice to demand and receive from the appellant all costs when 
the appeal is taken, has not been repealed by the Act of April 19, 1901, 
P. L. 84. • 

The lanflTuaflre of the Act of 1901, that "defendant shall, be required to pay only 
the costs of the appeal," must be construed as meanincr that defendant 
need pay none of the costs which the plaintiff has already paid to the 
Justice. 

Mr. J. Fred. Katzenmaier, for petitioner. 

Mr. T. F. Gahan, p. p. 

Opinion by Hart, P. J., April 23, 1906. 

This is a rule to show cause why mandamus should not issue, com- 
manding T. F. Gahan, an alderman, to allow an appeal from a judg- 
ment entered in a civil suit by said alderman, in which the petitioner 
for the mandamus is the defendant. The petitioner, defendant in the 
judgment, has tendered to the alderman the sum of $1.25 to cover the 
costs of appeal^ and has offered sufficient bail absolute for the payment 
of debt, interest and costs, on affirmance of the judgment, and has 
refused to pay any of the other costs which have accrued before said 
alderman, and for this reason the alderman has refused to allow the 
appeal, 



LACKAWANNA JURIST. 295 

The Act of June 24, 1885, P. L. 159, made it the duty of the alder- 
man to demand and receive from the appellant all the costs in such 
cases when the appeal is taken: Carbaugh vs. Sanders, 13 Pa. Supierior 
Ct. 361. 

The Act of July 15, 1897, P. L. 300, made it the duty of the alder- 
man, "upon an appeal being taken by the defendant, to return to the 

plaintiff all costs paid by him." 

The purpose of this act is plain and unequivocal. Its whole pur- 
pose is to restore to the plaintiff the costs which had been paid by him 
in the case up to the time of the appeal, and has reference to nothing 
else, and in no way whateVer, either directly or indirectly, affects the 
Act of June 24, 1885, imposing the duty upon the alderman to demand 
and receive all the costs from the appellant. 

Then comes the Act of April 19, 1901, P. L. 84, entitled "An act 

to amend the Act of July 15, 1897, etc.," and which provides that "upon 

an appeal being taken by the defendant in any case to return to the 

plaintiff therein all costs paid by him, unless such defendant shall give 

and enter good and sufficient bail absolute for payment of debt, interest 

and costs, on affirmance of the judgment, in which case the defendant 
shall be required to pay only the costs of the appeal, and the payment or 

return to the plaintiff therein of all costs paid by -him shall await the 
final determination of the suit, and if the judgment be affirmed, the 
same shall be paid by the defendant or the surety to the plaintiff." 

It is now contended that this Act of April 19, 1901, repeals the 
Act of June 24, 1885, so far as it relates to the defendant, which re- 
quires the appellant, whether plaintiff or defendant, to pay all the costs. 

If this contention be correct, we would then have the anomaly of 
the plaintiff being required to pay all costs when he takes an appeal, 
and the defendant only being required to pay the costs of the appeal 
when he takes the appeal and gives the bail required. In other words, 
the Act of June 24, 1885, is repealed by the Act of April 19, 1901, so 
far as it relates to the defendant when he is the appellant, but is not 
repealed, so far as it relates to the plaintiff, when he becomes the appel- 
lant. This would not seem just. It would be a discrimination against 
a plaintiff, whose right to an appeal should not be rendered any more 
difficult or burdensome than that of a defendant, and no such interpre- 
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tation should be given to the Act of April 19, 1901, unless such inten- 
tion is plainly written therein, and can receive no other rational inter- 
pretation. 

The plainly expressed purpose df the original Act of 1897 was to 
afford a means by which a plaintiff, who had advanced the costs or any 
part thereof, might receive them back from the alderman without await- 
ing the final determination of the case on appeal, which, without this 
remedial act, he would-be compelled to do. This was the whole and 
sole purpose of the act. The Act of 1901 sought to amend this Act of 
1897, and to so far change its provisions as to deprive the plaintiff of 
the right to receive his costs from the alderman on the appeal being 
•taken when the defendant had given bail, and provides "that the pay- 
ment and return to the plaintiff of all costs paid by him shall await the 
final determination of the suit." This is germane to the act sought to 
be amended, and is not inconsistent with the plain purpose of the Act 
of 1885, or, in other words, that this clause repeals by implication the 
Act of 1885, so far ais the same relates to a defendant taking an appeal. 

Section 3, Art. 3, of the Constitution provides "that no bill shall be 
passed * * * containing more than one subject, which shall be 
clearly expressed in its title." 

The one clearly defined subject of the Act of 1901 is the return to 
the plaintiff of the costs which had been paid by him. The original Act 
of 1897 had no other object in view. This was the sole subject of that 
act. It made no provision for the payment of the costs of appeal. Its 
object was foreign to that subject. Its whole purpose was to impose a 
duty upon the alderman to pay over to the plaintiff the costs standing* 
tp his credit, which had been paid by him to the alderman before the 
appeal had been taken. 

When we consider the words incorporated into this amendment — 
"in which case the defendant shall be required to pay only the costs of 
the appeal" — and give thereto the force and effect claimed therefor, we 
have an entirely new and different subject presented, a subject which 
goes to the question of the payment of casts by the appellant in order 
to entitle him to an appeal, and repealing by implication the Act^f As- 
sembly of 1885, an act relating to an entirely different subject than that 
of the Act of 1897. 
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Independent of this, however, "it is to be remembered that repeals 
by implication are not favored. To warrant such construction there 
mtist be a manifest and total repugnance between the provisions- of the 
old law and the new, sufficient to lead to the conclusion that the new 
was intended to abrogate the old. * * * The more natural if not 
necessary inference in all such cases is that the legislature intended the 
new law to be auxiliary to and in aid of the purpose of the old :" Com. 
vs. Vetterlein, 21 Pa. Superior Ct. 587. 

In Johnson vs. Lipp, 13 District Reps. 755, Butler, J., in constru- 
ing the Act of 1901, says : "The language, 'in which case the defendant 
shall be required to pay only the costs of the app^l,' must be construed 
as meaning that in such case the defendant need pay none of the costs 
which the plaintiff has already paid to the justice. This is clear from 
the context and from the general tenor and scope of the Act of 1897 
and its amendment of 1901. Immediately following the words 'in 
which case the defendant shall be required to pay only the costs of the 
iappeal' is the language, and the payment or return to the plaintiff 
therein of all costs paid by him shall await the final determination of 
the suit. It thus appears that the only effect contemplated by the 
amendment was to enable the defendant to require the plaintiff to await 
the final determination of the suit for a, return of costs paid by him." 

This interpretation confines the Act of 1901 within its legitimate 
scope — ^the one subject of the Act of 1897— avoids the discrimination 
between plaintiffs and defendants-, desiring to take appeals, which 
'would result from the partial repeal of the Act of 1885 claimed, and 
would make the act auxiliary to and in aid of the Act of 1897, which it 
seeks to amend. 

This interpretation seems to us fully justified by the well settled 
rules of the interpretation of statutes to which we have referred. 

And now, April 25, 1906, rule discharged. 
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In the Court of Common Pleas of Luzerne County, No, 334, January 

Term, 1^04, 

RULE TO SHOW CAUSE WHY JUDGMENT SHOULD .NOT 
BE NMRKED SATISFIED AS TO $19^.02. 

Keitkolz'vs, Keilholz, 

The Court of Common Pleas is without power to require the plaintiff to sat- 
isfy a Judgment pro tanto which has been partially paid. 

Mr. John McGahreh, for rule. 

Mr. S. J. Strauss, contra. 

Opinion by Ferris, J., August 7, 1905. 

The judgment in this case is for $200, with interest from Decem- 
ber 28, 1903. No claim is made that it has been fully paid ; but it is 
alleged by the defendant that he has paid $192.02 of the debt which' it 
represents, and he now asks that the plaintiff be required to satisfy it 
fro tanto. We know of no authority in the court to make such an 
order. The Act of March 14, 1876, P. L. 7, empowering the court to 
order the satisfaction of judgments,, is confined to cases where it clearly 
appears that the debt has been fully paid ; for it grants a summary 
power in derogation of the common law and in denial of the right of 
trial by jury, and must, therefore, be strictly construed. Nothing le$s 
di^n a complete payment in full of the debt and costs would authorize a 
decree under that act: Felt vs. Cook, 95 Pa. 247; Melan vs. Smith, 134 
Pa. 649; Atkinson vs. Harrison, 153 Pa. 472; Shaler vs. Par^its, i Pa. 
Superior Ct. 281 ; Anderson vs. Best, 176 Pa. 498. Whether 'the courts 
ought to have the power to direct that partial payments of judgment 
debts be entered of record is a question upon each side of which some- 
thing might be said. But as yet it is a legislative, not a judicial ques- 
tion. Perhaps that power should be conferred. The fact remains that 
it has not been. The rule is discharged. 
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In the Court of Quarter Sessions of York County, No 54, ipo6, 

MOTION TO QUASH BILL OF INDICTMENT. 

Commonwecdtk vs. Shoemaker. 

An indictment under the Act of March 31, 1&60, Sec. Ill, P. L. 382, for ob- 
taining property under false pretenses, must distinctly charge that the 
property in question was obtained by the false pretnces set out in t|ie 
indictment; nothing must be left to inference. 

Mr. R. P. Sherwood, for motion. 

Messrs James G. Glessner and McClean Stock, contra. 

Opinion by Bittinger, P. J., June 22, 1906. 

The indictment was as follows : "The grand inquest of the Com- 
monwealth of. Pennsylvania, inquiring for the County of York, upon 
their respective oaths and affirmations, do present that George G. Shoe- 
maker, Jate of the said county, peoman, on June. 20, 1905, at the count}: 
aforesaid, and within the jurisdiction of this court, with force and arms, 
etc., unlawfully and wilfully devising and intending to cheat and de- 
fraud one John Sweigert of his goods and chattels, moneys and.proper- 
ties, unlawfully did then and there falsely and designedly represent fo 
the said John Sweigert that he, the said George G- Shoemaker, and his 
brother were the owners of a large livery stable at Norfolk, Virginia, 
when, in truth and in fact, he and his brother were not the owners of a 
livery stable in the City of Norfolk, Virginia, and the said George G. 
Shoefnaker then and there, well knowing, the said pretences and repre- 
sentations to be false and fraudulent, did falsely, fraudulently and wil- 
fully induce the said Johp Sweigert to sell and deliver to him, the said 
George G. Shoemaker, a horse, the property of the said John Sweigert, 
and accepted his, the said George G. Shoemaker's; certain note for $65 
in payment of said horse, with intent to cheat and defraud the said 
John Sweigert, to the great damage of the said John Sweigert, contrary 
to the form of the act of the general assembly in such case made and 
provided, and against the peace and dignity of th^ Commonwealth of 
Pennsylvania." 

The reasons filed are as follows': 

I. Because the indictment fails to allege that the indictment which 
caused the prosecutor to part witl^ p>ossession of his property was the 
false pretences set out in said indictment 
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2. Because there is no allegation in said indictment that ''by 
color and means olf the false pretences" therein set forth, the prosecutor 
parted with the possession of his property. . 

3. Because the indictment as drawn does not set forth an indict- 
able offence. 

It is well settled that in indictment for false pretence there must 
be charged the obtaining of property by false and fraudulent pretences. 
The false pretences must be set out and a scienter should be charged. 

The Act of Assembly of the criminal code of March 31, 1866, Sec. 
Ill, P. L. 382, is in part as follows : "If any person shall by any false 
pretence obtain the signature of any person to any written instrument, 
or shall obtain from any other person any chattel, money or valuable 
security, with intent to cheat and defraud any person of the same, very 
such offender shall be guilty of a misdemeanor, and, on conviction, be 
sentenced to pay a fine not exceeding $500 and undergo an imprison- 
ment not exceeding three years." 

This indictment sets out the false pretence,. but does not charge 
that the defendant, by said false pretences, obtained the horse named in 
the indictment from the prosecutor with intent to cheat and defraud 
him, but, after alleging the falsity of the said pretences and the sciefiier, 
contains the charge that the defendant, George G. Shoemaker, "did 
falsely, fraudulently and wilfully induce the said John Sweigert to sell 
and deliver to said George G. Shoemaker a horse, the property of the 
said John Sweigert, and accept his, the said 'George G. Shoemaker's, 
certain note for $65 in payment of said horse, with intent to cheat and 
defraud the said John Sweigert." 

It is not charged that the said propjerty was obtained by false pre^ 
tence in the indictment described. The inference is that he obtained the 
horse fraudulently from the prosecutor by said false pretences, but a 
crime may not he charged by inference. The accused has a right to 
know specifically with what he is charged and what he must prepare to 
defend against, arid also so as to be secure against a second prosecution- 
He has a right-to be able to plead his acquittal or conviction as a bar to 
any further prosecution. Hence, the indictment, to be valid in law, 
must be sufficiently certain to that end ; furthermore, an' indictment, 
while it may be substantially in the language and terms of the act of 
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assembly prohibiting the crime, and prescribing the punishment in false 
pretence prosecutions, the. false pretences, must be set out, atid it must 
be charged that the property described was obtained by false and 
fraudulent pretences and representations. 

This bill of indictment is, in the light of the act of assembly appli- 
cable and the decisions of the courts, fatally defective in failing to 
charge that the horse charged to have been fradulently purchased by 
the defendant from the prosecutor was obtained by the false pretences 
set out in said indictment. 

It must, therefore, be held insufficient in law. 

The indictment is quashed, and leave is granted to the district at- 
torney to send another bill before the grand jury at August Sessions 
next. 



In tKc Court of Common Pleas of Union County, No, j6, September 

Term, 1Q64, 

RULE TO STRIKE OFF APPEAL. 
Frederick vs. Lesher, 

While payment of costs may be a condition precedent to the rifirht to appeal 
from the judgment of a Justice, it is not necessary that the record show 
that payment was made. 

Where a defective recoflrnizance has been filed by appellant, the proper prac- 
tice is to apply for a rule on him to perfect his appeal within a griven 
time, and in default thereof to have his appeal dismissed. A rule to 
strike off the appeal will not be sustained.' 

Messrs. Glover & Glover, for plaintiff. 

I 

Mr. Albert W. Johnson, for defendant, appellant. 
Opinion by McClure, P. J., March 12, 1906. 

We decided in Beistle vs. Bingaman, 22 Pa. C. C. Reps. 158, to go 
along with the current o.f authority, and hejd that, under the Act of 
1 885 J payment of costs is a condition precedent to the right of appeal, 
but we do not think it at all necessary that the record should show pay-^ 
ment had been made. Here we have the statement of the justice that 
payment was made the day the appeal was taken, and the fact does not 
seem to be questioned.' 

The recognizance is defective, but the remedy, is not to summarily 
iquash the appeal. The proper practice is to apply for a rule upon the. 
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appellant to perfect his appeal within a given time, or in default thereof 
to have hit appeal -dismissed r Means vs. Trout, i6 S. ft R. 349; Kerr 
vs. Martin, ia2 P^. 436. Here there was an attempted compliance 
with the law, and the justice's blunder in taking the recognizance 
should be relieved against. We will treat this as a rule to perfect the 
appeal and make an appropriate order. 

And now, to wit, March 12, 1906, the defendant is ordered to per- 
fect his bail before the justice within twenty days from this date, and 
in default thereof the appeal will be dismissed. 



In the Court of Common Pleas of Dauphin County, No. 131, March 

Term, 1905. 

DEMURRER TO PLAINTIFFS STATEMENT, 

Pdtrowits vs. Lucknoto Iron and Steel Co. 

Where an action is based upon a foreign Judgrment. and it appears from the 
exempUflcation of the record filed with the statement that there was 
no personal service on the defendant* and the want of jurisdiction in 
the foreign court is set up in the affidavit of defence, the defendant 
may subsequently raise the same point, by demurrer and have the case 
finally disposed of. 

Mr. Johh E. Fox, for plaintiff. 
Messrs. Wolfe & Bailey, for defendant. 
Opinion by Capp, J., February 9, 1906, 

This action was brought by the plaintiff to recover of and from the 
defendant the balance due on a judgment obtained in the Supreme 
Court of the County of New York, in the. State of New York, entered 
for the sum of $547* 94. 

From an examination of the exemplification of the record of the 
judgment, filed with the statement in this suit by the plaintiff, it appears 
that a warrant of attachment was awarded on August 11, 1903, in the 
Supreme Court of New York, at the instance of the plaintiff, on the 
ground that the defendant was a foreign corporation, existing and or- 
ganized under the laws of the Commonwealth of Pennsylvania, located 
and' having tt&- principal oflke of business in the City of Harrisburg, and 
on the following day the .sheriff of said county made a levy upon cer- 
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tain personal property belonging to the defendant within the jurisdic- 
tion of said court, on which the plaintiff realized the sum of $9.68 over 
and above costs, which amount was credited on the judgment 

The defendant had no office or place of business in the State of 
New York, and no office or agent upon whom service could be made. 
No service was made upon it within the State of New York, and it 
never appeared, answered or pleaded to the action in said court. 

"No sovereignty can extend its process beyond its own territorial 
limits or subject other persons or property to its jtidicial decisions^ 
Evefy exertion of authority beyond these limits is a mere nullity and 
incapable of binding such person or property in other tribunals ;" Storj 
on Conflict of Laws, ch. 14, Sec. 539. 

"Where the state has no authority over the person of the defendant, 
the judgments rendered by its judicial tribunals, although conformable 
to its legislative enactments, can have no extra-territorial operation:" 
Rogers vs. Bums, 27 Pa. 525. 

It plainly appears that the suit in the Supreme Court of New York 
was similar to our proceedings in foreign attachment, without service 
within the state or appearance by the defendant ; and as "courts of one 
state cannot by process in another state acquire jurisdiction to render 
a personal judgment against a non-resident defendant so served, unless 
he makes a voluntary appearance to the action" ( 19 Ency. of Pl: & Pn, 
5ii), the service by publication or outside the state could not give the 
court jurisdiction to render a judgment in personam or to bind anything 
except the property levied upon within the jurisdiction of the court. 

"Terms are sometimes definitions, and when we say an attachment 
is a proceeding in rem, we mean that it is not a proceeding against the 
person :" Wilson vs. Mechanics' Savings Bank, 45 Pa. 488. 

The defendant, on February 27, 1905, filed an affidavit of defence, 
in which, inter alia, are set forth the foregoing facts, and averred "that 
the. courts of the State of New York had no jurisdiction over the de- 
fiendant company, except as to any property it might have within the 
state, nor any power to bind the defendant by a personal judgment, and 
that the said judgment is void and of no effect outside the State of 
New York," and on March 9 filed a demurrer (setting forth in sub- 
stance the above recited factis), averring that the statement is not suffi- 
cient in law to maintain the plaintiff's action, because the said judgment 
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-^for want of jurisdiction — was whcrfly vend and of no effect outside of 
New York. 

We adced to overrule the demurrer for the reason that it was filed 
subsequent to the affidavit of defence, and because it had been held that 
after an affidavit of defence has been filed it is not proper 
practice to file a demurrer to a plaintiff's statement. The affidavit of 
defence in this case is in the nature of a demurrer to the plaintiff's 
statement: Byrne vs. Hayden, 124 Pa. 170. 

. The same question is raised by both, and as the question is one of 
law to be determined by an inspection of the record — the jurisdiction of 
the court — it seems to us that to overrule the demurrer only because it 
was filed, subsequent to the affidavit of defence, when the plaintiff's 
statement sets forth no cause of action, and thus relegate the parties to 
a trijil by jury, on which trial we would be compelled to sustain a mo- 
tion for a compulsory non*-suit, would be worse than useless. Courts 
are not required to do vain things. The jurisdiction of the court can 
be taken advantage of at any time, even though not raised by formal 
demurrer: North Shore R. R. Co. vs. Railway Co., 193 Pa. 641 ; and 
as we are of the opinion that the Supreme Court of New York did not 
have jurisdiction to render a judgment in personam and the proceed- 
ing is one in rem, the judgment is a riuulity and no action can be sus- 
tained on it in this court. We are of opinion that it is our duty to, sus- 
tain the demurrer, and therefore judgment is entered on the demurrer 
in favor of the defendant. 



IN the Court of Common Pleas No. 2 of Allegheny County, No. 2^0, 

July Term, IQ06. 

DEMURRER TO RETURN TO ALTERNATIVE MANDAMUS. 

Commonii>ecith ex rel. Kirschler z^s. Bro^m.. 

Under Art. ix, sec. 7. of the Constitution; a city may not appropriate money 
for the relief of residents of a city of another state which has been de- 
vastated by fire and earthquake. 

Messrs. Elliott Rodgers, City Solicitor, and, Lee C. Beatty, Assist- 
ant City Solictor, for plaintiff and demurrant. 

Mr. Craig Smith, for defendant, opposed. 

Opinion by Shafer, J., May 12, 1906. 

The petition is by the mayor of the City of Allegheny, alleging 
that on April 18, 1906, the City of San Francisco was ereatlv injured 
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by earthquake and fire; that on April 19 a resolution was entered* in the 
common council of the City of Allegheny and adopted unanimously by 
the members who were present and was messaged to select council and 
adopted unanimously by the members of select council who were pres- 
ent on Ajril 20, and was approved by the mayor on April 21, to the ef- 
fect that the city comptroller should issue a warrant for $2500 in favor 
of the mayor of the City of San Francisco, for the benefit pf the suf- 
ferers from the earthquake and fire ; and that the people of the City of 
San Francisco are large consumers of the manufactured products made 
by the citizens of the City of Allegheny ; and that there is a large trade 
and commerce between the inhabitants of the said cities; and that the 
controller has refused to issue a warrant in accordance with the ordin- 
ance or resolution, alleging that the same was contrary to the provi- 
sions of the Constitution. The issue of a writ was waived by the con- 
troller, and he made a return in which he neither admits nor denies the 
alleged relations between the. cities, admits the passage of the resolu- 
tion, but declares that the same is opposed to the provisions pf the Con- 
stitution of Pennsylvania, Art. 9, Sec. 7, and, further, that the resolu- 
tion was passed by councils in violation of the provisions of Art. 15, 
5ec. 4, of the Act of March 7, 1901, P, L. 20, which prohibits the final 
passage of a resolution or ordinance on the same day it is presented, 
except in cases of public emergency, and only when requested by the 
city recorder (Mayor) and approved by the affirmative votes of all the 
members of council. To this return the relator demurred. 

As to the power of a city to make such an appropriation, we are 
referred to the case' of Com. vs. Pittsburg, 183 Pa. 202, where it was 
held that the city might appropriate money to defray the expenses of 
surveys for a ship canal from the City of Pittsburg. We are of opinion, 
however, that the cases are not analogous, and that the appropriation 
of money by the city to examine into the feasibility of a proposed high- 
way to be made to and into the city, is far different from an appropri- 
ation to relieve the present distress of individual citizens of a distant 
city. It seems to us that if the City of Allegheny may appropriate 
money to relieve the citizens of San Francisco who have been injured 
by earthquake or fire, much more would it be justified in making simi- 
lar appropriations to its own citizenis who may suflFer by fire or other 
calamities, and this, certainly no one wouki claim to be within the 
power of the pty. 
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We deem it unnecessary to discuss the question raised by the pas- 
sage of the resolutipn on the same day in which it was introduced, 
though, so far as appears, a request by the city recorder, or mayor, and 
though a vote of all the members elected to the council. 

The demurrer is overrviled, and it is ordered that judgment be 
entered for the defendant, with costs. 



In the Orphan^ Court of Lancaster County, No. 50, April Term, 1903. 

RULE TO SHOW CAUSE WHY %600'^SHOULD NOT BE PAID 

PROPONENT UNDER THE WILL OF TESTATOR, 

Gerber's Estate, 

A testator ^devised a farm in fee in such a manner as. would of Itself srive an 
Immediate estate, but further provided in his wUl that the widow should 
be paid an annuity during her life, and that "of what comes into their 
hands from time to* time out of all of the farms, they (the executors) 
shall loan out on real estate securities until the day of the final dis- 
tribution of my estate." 

Held, that the testator intended his executors to hold the farms and the 
money legraciea bequeathed with them in their hands in trust until af- 
ter the death of the widow, and the same shouid not be turned over 
prior thereto. 

Messrs. Harnish & Harnish, for rule. 

Mr. Simon P. Eby, for estate. 

Opinion by Smith, P. J., December 14, 1905. 

This rule, which was heard on petition and answer, is to show 
cause wjiy $600 should not be paid Samuel G. Erb under the will of 
the testator. If the specific devise to the petitioner could be considered 
independent of any other conditions in the will, our task would not be 
difficult. It is as follows : 

"Item. I give, devise and bequeath unto my grandson, Samuel 
Erb, the farm of One Hundred and Sixty acres and improvements, sit- 
uate in Marion County, State of Kansas, now farmed by William 
Hoover, being the Northeast 34 section No. 35, Township No. 21, 
Range 2, east of 6 principal Meridian, and as this farm has no buildings 
on, an if I should die before I have any erected thereon, lorder that my 
ExeciUors shall have a house and bam built, at a cost not to exceed 
Six hundred dollars, then this farm will be equal in value of the other 
two farms." 
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This apparently gives an immediate estate in fee, aiid this idea is 
strengthened by the position of the "item" — it being the last, as far as 
the (fisposition of its subject-matter is concerned. It can be qualified 
only by the testator's intentions as gathered from the whole will. 

While there are no technical words creating a trust, nevertheless, 
in a crude way, the testator constituted his executors the trustees of 
substantially his entire estate, to be held by them for certain uses and 
purposes during the life of his widow, and until his youngest grand- 
child shall have aittained the age of twenty-two years. Of course, the 
estate may not, contrary to the Act of April i8, 1853, P. L. 503, be ac- 
cumulated after the youngest grandchild has^ attained the age of twenty- 
one years. 

The first object of the testator's bounty is his wife. He orders his 
executors to pay her sinnually $400 as long as she lives and remains his 
widow. He next directs as follows : 

"I order and direct that my hereinafter named Executors, as soon 
as conveniently can be done after my decease, to sell all my farming 
implements, grain, tobacco and live-stock, and such of my household 
and*kitchen furniture, not selected by my wife and they shall rent the 
farm on which John M. Erb, resides at this time to some good farmer, 
they shall apply so much of the proceeds realized as is needed to pay 
my just debts, and what is left of what comes into their hands from 
time to time, out of the farm formerly occupied by John M. Erb, and 
all the Kansas farms, and my stock dividends, they shall loan out on 
real estate securities until the day of the final distribution of my estate." 
From this it would appear as if he expected the proceeds of the sale 
of farming implements, grain, tobacco, live stock, etc., to more than 
pay his debts. The fact is that he left debts amounting to $11,000, 

which have been reduced bv careful management to $3473* 

"Of what comes into their hands from time to time out of * * * 
all the Kansas farms * * * they shall loan out on real estate securi- 
ties until the day of the final distribution of my estate," might not in 
itself postpone the enjoyment of these farms by the devisees, but, taken 
with the other parts of the will, it indicates an intention to include them 
in the trust. If the evidently intended word then had not been omitted, 
the testator's meaning would have been clearer — then "I give, devise 
and bequeath unto my grandson, Samuel Erb, the farm of One hundred 
and Sixty acres." 
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By the will the trustees are enjoined, among' other things, to make 
periodical payments. If the prayer of the petitioner is granted, to be 
consistent, a like order must follow if Jacob Erb, another grandson, 
asks for the $2000 bequeath to him : 

"I give, devise and bequeath unto my grandson Jacob Erb, the 

farm of eighty acres, now farmed by John Thomas, it being the west 

half of Northwest, % section No. 12, Township No. 21, Range No. 2, 

and as this farm is the smallest, in order that my grandson Jacob shall 

> stand equal with the rest, of his brothers I order and direct my Execu- 

. tors to pay him out of my estate, in addition two thousand dollars." 

The reduction of the principal by these amounts might make it 
impossible for the trustees to carry out the purposes of the trust. 

The grandsons to whom the testator devised Kansas farms either 
took them in fee immediately tipon his death, or they are subject to the 
trust conditions. We understand the testator's intention to be that they 
are not to pass to the devisees until after the death of the widow and 
after the youngest grandchild has attained the age of twenty-two. 

Important as it may be to the petitioner, and much as those inter- 
ested may approved of it, we are nevertheless, constrained to deny his 
prayer. 

The rule is discharged, at the cost of the petitioner. 



In the Court of Common Pleas of McK^an County, No. 7, October 

CASE STATED. 

Term, 1904. 

Whenever the coroner has reason to suspect that a death was due to other 
than natural causes, and there afe grounds for suspicion that some one 
is criminally responsible, it becomes his duty to act, and he is tl^e 
only Judge of the necessity of the inquest. 

The autopsy is ancillary to the purpose of the inquest, and if the coroner has 
authority to hold the inquest, it follows that he has authority to employ 
a physician to perform the autopsy at the expense of the county. 

Walker i^s. McKean County. 
Mr. M. L. Willis, for plaintiff. 
Mr. T. F. Richond, for defendant. 
Opinion by Bouton, P. J., November 17, 1905. 
The facts agreed upon in the case stated for the decision of the 
court are as follows : / 
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"That on or about November 17, 1903, one^John Hinchey, a young 
lioy aged about eight years, was run over and killed by a trolley car 
owned and operated by the Bradford Electric Railway Company, as it 
was passing along School street in the City of Bradford. 

"That the said Hinchey ran across the tracks of the said railway 
company in front of the car in such proximity to the car as it was im- 
possible to stop the said car in order to avoid the accident. 

"That the said car was being operated in a proper manner and at 
a proper rate of speed, but without a fender. 

"That the accident occurred between the hours if 11 and^i2 o'clock 
a. m., on the said November 17, 1903. 

"That B.' H. Hall, coroner of the said county, investigated the 
cause of the death of the said Hinchey,, and on November 18, 1903, 
held an inquest on the body of the said Hinchey, and the jury, after 
investigating the case, rendered the following verdict: *That the said 
John Leonard Hinchey came to his death on November 17, 1903, be- 
tween the hours of 11 and 12 o'clock, in the ity of Bradford, County of 
McKean, State of Pennsylvania, by being caught by trolley car No.* 
31, owned and operated by the Bradford Electric Street Railway Com- 
pany ; had said car been properly equipped with fender the death of 
child would probably have been averted.' 

"That the said coroner employed the plaintiff in his professional 
capacity as physician and surgeon to hold an autopsy upon the body of 
the said Hinchey, which the said plaintiff, in pursuance of said employ- 
ment, did, on November 17, 1903, hold an autopsy upon the body of 
the said Hinchey, and on November i8, 1903, appeared before the 
coroner's jury and gave testimony regarding the death of the said 
Hinchey. 

"That the said plaintiff rendered a bill to the said County of Mc- 
Kean for $35, being for professional services in holding said autopsy, 
which bill the said defendant refused to pay; that thereupon the said 
plaintiff brought suit before an alderman ot the City of Bradford 
against the said county for said bill, and on May 19, .1904, obtained 
judgement against the said county for the said sum of $35 for profes- 
sional services, from which judgment defendant appealed to this court." 

It is admitted that the said sum if $35 is a just and reasonable 
charge for the services so rendered. 
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The office of coroner is of ancient origin. Much of his authority 
in Engliatnd he derived from the common law, and the Acts of Pariia- 
ment which afterward defined more particularly his authority became 
a part of the law of this Commonwealth. He originally acted as a 
committing magistrate,but that power he does not have in Pennsylvania. 
Yet he retains his common law powers wherever they have not l)een 
curtailed or taken from him by statute. He is a judicial officer, and 
-the holding of an inquest is a judicial inquiry. 

It is the duty of a coroner to hold an inquest supervisum corporis 
when he has cause to suspect the deceased was feloniously destroyed, 
or when his death wasxaused by violence or other undue means, but he 
cannot hold an inquest in every case of death. 

If death results from natural causes, as by a stroke of lightning, a 
fit of epilepsy, apoplex} or a fall occasioned by drunkenness, or where 
death results from pure accident, as by the kick of a horse, or any acci- 
dent where there is no reason to suspect that human agency other than 
that of the deceased contributed to the death, there shiuld be no inquest. 

Whenever the coroner holds an inquest the presumption is that he 
acted in good faith and on sufficient cause: County of Lancaster vs. 
Mishler, lOO Pa. 624 • This presumption is by no means conclusive, but 
may be rebutted by evidence, but, until so rebutted, it must remain. 
The purpose of an inquest are, first, to ascertain the cause of death; 
second, whether or not any one is criminally responsible for the death ; 
third, if any one is criminally responsible, to procuse evidence in order 
that the person responsible may be brought to justice. Whenever the 
coroner has reason to suspect that a death was due to other than natural 
causes., and there are grounds for suspicion that some one is criminally 
responsible, it becomes his duty to act, and he is the only judge of the 
necessity of the inquest ; he is the only one to determine whether any 
suspicion exists as to the cause of death, and not the neighbors or rela- 
tives of the deceased: In re Coroner's inquest, i pa. C. C. Reps. 14. 
And if, in the exercise of his judgment, he deems a post mortem exam- 
ination or an autopsy necessary, he is the person to determine whether 
or not such autopsy shall be performed. 

In Allegheny County vs. Watt. 3 Pa. 462, Crief Justice Gibsoii 
said: "To the taking of every inquisition supen^sum corporis, perhaps 
without exception, a post mortem examination is indispensable.'' And 
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where the coroner employs a physician to perform such service he is 
employed by the county and is entitled to a reasonable compensation 
fro mthe county fir his services: Allegheny County vs. Watt, 3 Pa. 
462. The autopsy is ancillary to the purpose of the inquest, and if the 
coroner has authority to hold the inquest, it follows that he has author- 
ity to employ a physiciah to perform the autopsy. 

If we are right in the above conclusions, then the only grounds 
upon which the plaintiff can be defeated is that the coroner was guilty 
of an abu^e of discretion in ordering the autopsy. In other words, the 
county in order to defeat the claim must overcome by competent evi- 
dence the presumption that the coronet acted in good faith and on 
sufficient cause. In this case we have no such evidence. From the 
facts as agreed upon, some one might have been criminally responsible 
for the death of this boy. If the driver of this car, seeing the boy upon 
the track, wilfully or negligently ran the car oyer him, he would have 
been answerable to the criminal law for such a.ction. 

Frow the case stated, it no where appears that any facts attending 
the death of this boy were known to the coroner prior to the holding 
of the inquest, or that they even ccTuld have been ascertaihed by him. 
We are therefore of ipinion that the facts agreed upon are not suffi; 
cient to Overcome the presumption that the coroner acted in good faith. 

And we are further of opinion that the plaintiff in this case is en- 
titled to recover from the county. 

And now, to wit, November 17, 1905, the prothonotary is ordered 
to enter judgment in favor of. the plaintiff and. against the defendant 
foi the sum of $35 and costs. 



An electric light company, knowing that employees of an indepen- 
dent contractor engaged upon work for it are to be employed upon a 
staging in close proximity to defectfvely insijated wires which sonie- 
timcis carry a dangerous, current, is held, in Stevens vs. United Gas & 
E. Co. (N. H.) 70 t: R. A. 119, to be bound to use at least ordinary 
care to protect them froyn harm which ni^y result therefrom, since it 

owes them to same duty which it owes to those who come upon the 

. ■ ■ ■ ' » • • ■ 

property by its invitation. 
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In the Court of Common Pleas of Lackawanna County, No. 532, Sep- 
tember Term, ipo6. 

DEMURRER TO PLAINTIFF'S STATEMENT, 

County of Lackawanna, to the use of the City of Scratiton vs. C. H. 

Schadt, et at. 

Th^« procedure Act of 1887, in express terms requires that the statement in an 
action of assumpsit, "shall be accompanied by copies of all notes, con- 
tracts, book entriess . . . upon which plaintiffs claim is founded. 

A suit was brought on the official bond given to the county by a former 
treasurer. No copy of the bond was set forth in or attached to plain- 
tifTs statement. No averment appeared that the bond has been sur- 
rendered by the county, nor was the absence of a copy of the bond satis- 

V factorily accounted for. 

Held: That the plaintiff's case was vitally defective and that the demurrer 

shoufd be sustained. 

» 

Messrs. Bums & Davis, for plaintiff. 

Messrs, Willard, Warren & Knapp and M. J. Martin, for de- 
fendants. 

Opinion by Edwards, P. J., November 5, 1906. 

This suit is brought on the official bond given to the county of 
Lackawanna by C. H. Schadt, a former county treasurer. There is na 
copy of the bond set forth in or attached to plaintiff's statement, af- 
though the condition of the bond is given, and the statement also avers 
the due execution of the bond by the defendants anji its approval by the 
county commissioners. Nor is there any reason stated why a copy of 
the bonds is not made a part of the statement. The procedure act of 
1887, in express terms requires that the statement, in an action of as- 
sumpsit, "shall be accompanied by copies of all notes, contracts, book 
entries * * * upon which which plaintiff's claim is founded. In 
the case of Acme Mfg. Co. vs. Reed, 181 Pa., 382, Justice Sterrett, in 
commenting upon this requirement of the procedure act, uses the fol- 
lowing language : "This is not merely directory ; it is absolutely im- 
perative; and if the copy of the written or printed contract on which 
the action is founded, or any part thereof, does not accompany the state- 
ment, and its absence 15 not satisfactorily accounted for, the omission 
cannot be supplied by averments of the contents or the substance of the 
missing paper. Without the defendant's consent, such averments can- 
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not be accepted as the legal equivalent of the 'copy' or 'copies' required 
by the act, except in the case of papers shown to have been lost or de- 
stroyed." 

We find the same matter referred to in McGonnigle vs. McGonni- 
gle, 5 Sup. Ct. Rep., 168, wherein it is stated that thp provision in the 
act requiring a copy of the instrument sued on to be in or with the 
plaintiff's statement is imperative, if the defendant chooses tp insist 
thereon. In the case at bar the defendants "insist thereon" by filing a 
demurrer. 

. It is useless for us to discuss this question oi pleading. Both 
appellate courts have definitely determined the matter. There is no 
merit in the contention that the procedure act does not refer to or 
include an official bond. A rule of pleading cannot be changed to suit 
the varying nature of different bonds. It is conceded that the terms of 
the act include bonds between private individuals. We see no differ- 
* ence, in a matter of pleading, between a private and an official bond. 
A copy of the instrument sued on, whatever may be its character, must 
accompany the statement. 

We might end the discussion of this case here wc;re it not for the 
fact that plaintiff's counsel stated orally at the argument that the 
county treasurer's bond had been surrendered by the county commis!^' 
^ioners to the treasurer, and, therefore, that a copy of the bond could 
not be obtained. No such averment appears in the plaintiff's statement. 
We are not prepared to gO so far as Judge Schuyler did in Zimmerman 
ys. Kuebler, 4 C. C. Rep., 607, wherein hf states that the procedure 
act makes no exception in favor of instruments -that have been lost or 
mislaid. We would rather follow the dictum in Acme Mfg. Co. vs. 
Reed, ^w/>ra, that the absence of a copy of the instrument sued on might 
be "satisfactorily accounted for.*^' - 

As the case is now before us it is clear that the plaintiff's stat^ent 
is vitaHy defective. We, therefore, sustain the demurrer. 



The right to sell ^ w^ter right free from the land for which it was 
appropriated is held, in Johnston vs. Little Horse Creek Irrig. Co. 
(Wyo.) 70 L. R. A. 341, not to be cut off by statutes requiring an in- 
tending appropriator to apply to state officers for a permit, and to de- 
scribe accurately the land on which the water is to be used. 
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In the Court of Common Pleas of Lackaufonna County, No. 1044, 

September Term, 1905. 

■ MOTION TO TAKE OFF VOLUNTARY NON-SUIT. 

Aaron A, Chase vs. Geneva E. Chase. 

Desertion is a {[uestion of intention and any circumstances which render it 
proper that a wife reside elsewhere than with her husband is a valid 
defence. A wife could not live with her husband in the usual martial 
relation while he was prosecuting: an action for divorce on the ground 
of Infidelity. 

The courts have said that when such a charge is made a regard for public de- 
cency requires that the parties should not live together. 

A plaintiff has the right at any time before the Jury has been called and an- 
nounce their readiness to render their verdict to suffer a voluntary non- 
suit. But by doing so he withdraws himself and his cause from the 
court, and unless at the time of his withdrawal he obtains leave to move 
to take off the non-suit there is no way by which he may return savp' 
• by an new action. 

Messrs. George S. Horn and James Mahon, for plaintiff. 

Mr. E. W. Thayer, for defendant. 

Opinion by McClure, J., Specially Presiding, November 5, 1906. 

A plaintiff has the right at any time before the jury have been 

called and announced their readiness to render their verdict to suffer 

a valuntary non-suit. But by doing so he withdraws himself and his 
cause from the court, and unless at the time of his withdrawal he 

obtains leave to move to take off the non-suit there is no way by which 

he may return save by a new action. This point was squarely decided 

by Judge Paxson, in Koecker vs. Koecker, 7 Phila., 371 ; and is in 

harmony with long established practice. Garrett vs. Garrett, 4 Yeates, 

244 ; Van Wormer vs. The Mayor, &c., of Albany, 15 Wend, 262. ^ 

However, if we were convinced that the plaintiff was driven to 

withdraw his suit by the erroneous views of the court as to the law of 

the case, or if his right would be barred- by not reinstating it, we might 

hesitate to enforce the strict rule of practice. But his right is not 

barred, and we are still of the opinion that his wife^s absence from his 

home pending the former proceeding for divorce on the ground of her 

alleged infidelity was not such a willful and malicious desertion as, 

would entitle him to a decree on that ground. There was no separation 

until the husband accused, her of committing adultery and she did not 

leave him until after she had been served with a subpoena in divorce 

charging that offense. Desertion is a question of intention and any 

circumstancesr which render it proper that a wife reside elsewhere than 
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with her hust)and is a valid defense. How could a wife live with her 
husband in the usual marital relation while he was prosecuting an action 
for divorce on the ground of her infidelity? To live undef the same 
roof has been held to be presumptive evidence of the continuance of the 
relation and a condohation of the offense. The courts have said ^tha't 
when such a charge is made a regard for public decency requires that 
the parties should not live together; and the legal presumption is that 
such separation took place by the procurement or with' the assent and 
approbation of the husband-. Marsh vs. Marsh,, 14 N. J. E., 315 ; Chi^- 
chase vs. Chipchase, 48 Id. 549; Ford vs. Ford,' 143 Mass., 577; Poritt 
vs. Poritt, 18 Mich., 420. Wagner vs. Wagner, 39 Minn., 394, is easily 
distinguished from the above ;authorities as well as the case at bar. 
There the wife had deserted her husband witbout cause long before 
the suit for divorce on the ground of adultery was instituted by her 
husband, and by her wrongful conduct while away induced the action. 
The charge of adultery in no way influenced her action, and had nought 
to do with her desertion of her husband. 
Motion dismissed. 



In the Court of Comnion Pleas of Laekazvanna. County, No. 1046, 

September Term, ipo6. 

DEMURRER TO RETIJRN. 
Comanofiwealth of Pemisyhania, ex. rel. District .Attorney vs. The 

Mayor and Councils of the City of Carbondale. 

' ■ . ■ 

Cities of the third class must publish their financial statements annually. This 
should be done in April or May of each year. A publication once~^ in 
one newspaper Is sufficient to meet the requirements of the law, al* 
thou«rh the councils may, in their discretion, publish the statement in 
two newspapers and more than once. 

An application for a mandamus requiring councils to publish such statement 
should be made within a reasonable time.** , 

A plaintiff is guilty of laches who makeg.such application^<a year after May. 

Technically a plaintiff is entitled to Judgment against the councils -when the 
return to the mandamus is mSade by the mayor only and in his own be- 
half only. 

Mr. J. F. Reynolds, for plaintiff. 

Opinion by Edwards, P. J., November; 5, 1906. 

The return to the mandamus in this case is made by the .Mayor 

dnly ahd in_ his own beTialf only. There is no return rnade for the 
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councils. Technically the plaintiff would be entitled to judgment 
against the councils regardless of. the merits of the controversy.. Never- 
theless, we shajl overlook this defect in the pleading and shall decide 
the case upon its merits. 

Carbondale is a city of the third class. The act of May 23, 1889, 
section nine, provides as follows : "The fiscal year of said cities of the 
third class shall begin on the first Monday of April in each any every 
year. The councils shall, at the end of the fiscal year, cause to be pub- 
lished in the month of April or May, in not more than two newspapers 
printed and circulated in said city, a summarized statenient of the re- 
ceipts and expenditures of the city, during the preceding year, its present 
funded debt,- and a schedule of its assets with the character and vaUie 
thereof, and the amount'^of taxable property therein." 

The suggestion sets forth that the mayor and councils of the city 
of Carbondale have failed to publish in the years 1905 and 1906 the 
"summarized statement" required by the act of assembly. The return 
to the mandamus practically admits this fact. There can be no .question 
as. to the proposition that the provision in the act rs mandatory and not 
directory. * The councils have no discretion except as to the number 
and selection of the newspaper or newspapers in which the statement 
shall be published. The duty enjoined concerns the public. The citi- 
zens of Carbondale are entitled to the information, which such a state- 
ment should contain relative to the financial condition of the city. Each 
citizen cannot go to the controller's office to examine the statement; 
therefore the law .provides publication of the statement as the proper 
nteans to convey the desired information to the public. Publication in 
one newspaper published in the city is sufficient to meet the require- 
ment of the act of assembly ; but an annual publication is imperative, 
because the law says so in plain and unambiguous words. 

The plaintiff asks that the respondents be required to publish the 
1895 statement as well as that of 1906. We do not think the respon- 
dents are bound to publish the 1905 statement at this late day. For the 
practical purpose oi giving information the 4)ublication of the statement 

in 1906 will be sufficient. Looking at the matter from a legal standpoint 
w^ hold that the plaintiff, so far as the 1905 statement is concerned, is 
guilty of laches. The application for a mandamus should have been 
made within a reasonable tim^ after INTay, 1905. The law provides that 
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the statement shall be published in April or May of every year. It is 
tnte that the provision as to the mpnth is directory and that the state- 
merit may be published later in the year ; but a suggestion for a manda- 
mus filed in August, igo6, praying for an order to compel the publica- 
tion of the statement of the preceding year, considering the purpose or 
intent of the law, is clearly too late. Even as to the statement for 1906 
there ha? been some delay in asking for a mandamus ; but the dela,y does 
not amount to laches and the plaintiff is entitled to be heard as to the 
publication of this particular statement. 

There can be no question, as to the law. Cities of the third clas^ 
muist publish their financial statements arinually. This should be ^done 
in April or May of each year. ,A publication once in one newspaper is 
sufficient to meet the requirement of the law, although the councils may, 
in their discretion, publish the statement in two newspapers and more 
than once. 

The demurrer is sustained and judgment is entered for the Coni- 
mon wealth. 

We make the following order : A peremptory mandamus is 
awarded directing the commanding the respondents, particularly the 
councils of the city of Carbondale, to cause to be published forthwith 
in not more than two newspapers printed and circulated in the city of 
Carbondale, a summarized statement of the receipts, and expenditures, 
of the city during the preceding "year, its present funded and floating 
indebtedness, and the date of the maturity of the funded debt, a sched- 
ulie of its assets with the character and value thereof* and the amount 
of taxable property therein. 

We also direct the city of Carbondale to pay the c6i<ts,of these 
proceedings. 



A corporation maintaining poles to support electric wires is held, 
in Towne vs. United Electric G. & P. Co. (Cal.'),70 L. R. A. 214, to 
perform its duty Tjy furnishing pike poles for handling such poles, of 
the ordinary kind and in. good condition, aild not to be liable for an 
injury to an employee caused by the use of a pole upon which the point 
has becorne blunted or dull, so that it can no longer be relied upon as e 
brace for poles which are being taken down. 
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In the Orphan/ Court of Lackomanna County, No. 714, Series C 

SUR PETITION FOR A DECREE' FOR THE SPECIFIC PER- 
FORMANCE OF A CONTRACT. 

In Re. Petition of Patrick W. Feeley, Deceased. 

A contract for the sale of real estate tft the option of the vendee, only upon. 

election and notice, may be specifically enforced. 
When any deceased person was bound liy a contract in writing: to convey any 

real estate, a specific performance by the executor or administrator 

may be decreed in the Orphans' Court, in all cases, where the deceased. 

if living:, could be compelled to execute a conveyance. 
In the case of articles of agreement, leasing land with the right to purchase,. 

though such right vests solely with the purchaser, it may be enforced 

by the purchaser; and the death of either vendor or vendee 'before the 
* time of completing the contract is entirely immaterial. 
A widow to whom a legacy or devise is given by the will of her husband^ 

which if accepted by her, would be a bar under the act of assembly to 

aH future claims of dower, may make her election in pais, and she shall 
'be afterwards bound by it, when it is done freely and deliberately. 
Election means a cli^ice between two courses of action, acitiulesence by the 

widow in her husband's disposition of his property^ or disregard of it 

and assertion of the rights the law gives her. 
Probating the will, taking out letters testamentary, taken in^ connection with. 

a notice to quit and by further acts in pais, determined the widow's 

election, and she is therefore bound thereby. 

Mr. G. p. O'Malley, for petitioner. 

Mr. T. P. Duffy, for respondent. 

Opinion by Sando, P. J., June 30, 1966. 

Patrick W. Feeky, leased to W. W. Jones and David Jones, a cer- 
tain lot of land in the Borough of Olyphant, for a term of ftvi, y^ars 
_ from August ist, 1900, the lease containing the following clause : "The 
said lessor hereby grants the privilege to the lessees to. purchase the 
said messuage or lot of land at any time within the said. term or any 
renewal thereof, for the price or sum of Twelve hundred and fifty 
($1250) Dollars.'' On the 25th day of December, A. D. 1900, Pat- 
rick W. Feeley died testate, leiaving to survive him a widow, Mary 
Feel^ey, and two minor children. The widow, and James H. Feeley, a 
brother, were named/as the executors. James H. Feeley renounced t 
the Will was probated and letters testamentary granted January 10, 1901; 
to Mary Feeley. By the will Mary Feeley \^as also appointed guardian 
of the minor children. On the 6th of June, I9<35, W. W. Jones-* notified 
Mary Feeley that the lessees would pay her the purchase price men- 
tioned in the lease, for the property, on the ist day of Augujgt, 1905. On 
the 1st day of August, 1905, wheh W. W. Jones tendered Mar\' Feeley 
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the sum of twelve hundred and fifty dollars in gold coin she refused to 
deliver a deed for the property, and notified the lessees that she would 
not comply with the covenant in the, lease. She now contends that the 
covenant in the lease was merely a privilege which could not be taken 
advantage of by the lessees after the lessor's death, and that there is no" 
contract which she as executrix is bound to fulfill. The petitioners aver 
that they have improved the property by erecting thereon: a printing 
house, laid stone sidewalks and made other improvements at an ex- 
pense aggregating the sum of $1724.56; and that they are ready and. 
willing to comply with the terms at any time when Mary Feeley in her 
own right and as guardian of the minor children and executrix shall 
comply with her portion of the contract. The petition for a decree for 
specific performance was filed August 9,* 1905 ; the citation was return- 
able to September 18, 1905 ; the widow's election to take the share com- 
ing to her under the intestate laws of the Commonwealth was filed 
September 15, 1905, and the respondent's answer to the petition was 
. filed September 16, 1905. 

The last will and testament of the testator provides inter alia : 

(a) "I give devise arid bequeatii to my wife Mary Feeley, for the 
term of her natural life, my house and lot on Jones Street, Olyphant, 
and all the rents and incomes accruing therefrom, in accordance with 
the terms of a certain lease in which I am the lessor and Tones Brothers 
* * * are lessees; the said rent (namely, $75 per year in advance) 
and taxes on the house, eriected on said lot, to be paid by said Jones- 
Brothers. I desire and will that my said wife take my place fully in 

. regard to the said premises, and that she use^ the rents and incgmes 
therefrom for her own maintenance, and for the maintenance and edu- 
cation of my two children * * * or the survivor of- them * * * 
And in case both my. said children shall die before my said wife, then 
the said premises shall go to my said wife absolutely." 

(b) "That, in case it should at any time be necess9,'ry to sell said 
premises for the maintenance of my said wife and for the maintenance 
and education of my said two children, my executors * * * shall 
have power to mortgage or sell said premises * ♦ ♦." 

(c) "All money or moneys belonging to mc in the Merchants' and 
Mechanics' Bank of Scranton, Pa., I desire my executors to use the 
same for ^the proper maintenance of my wife, and for the proper main- 
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tenance and education of my children, Will and Mary, if the same- 
should be necessary, or required, for such purposes. And if there 
should be left a surplus of said money or moneys, unused for the pur- 
poses just described, then such surplus, or balance, shall be used by my 
said wife to the best advantage of herself and my said children, Wil- 
liam and Mary. 

The present proceedings presents two questions, which may be 
briefly stated thus: 

(a) Did the testator make a contract enforceable in this Court. 

(b) Whether or not, the action of Mrs. Feeley, is sufficient to bar 
her dower. 

In Waterman on Specific Performance, at Section 200, it is stated 
that "it is well settled that an optional agreement to convey or renew a 
lease, without any covenant or obligation to purchase or accept, and 
without any mutuality of remedy, will be enforced in equity, it if be 
made upon proper consideration, or forms part of a lease or other con- 
tract between the parties * * *. A contract for the sale of real es- 
tate at the option of the vendee, only upon election and notice, may not 
only be specifically enforced, but the refusal of the vendor to accept the 
purchase money will not destroy the mutuality, though the vendee could 

thereupon withdraw his election." 

The remedy provided by the Act of February 24, 1834, for specific 

performance of a decedent's contract for the sale of land in the Orphans' 
Court, fully supplies the common law remedy of ati action for damages 
for the. nbn-fulfillment of such an agreement, and such common law 
action can no longer be sustained. The principles that underlie the 
rules regarding specific performance have been justly deemed equitable 
in their nature and enforceable by courts of equity. No positive rule 
can be laid down by which the action of the court can be determined in 
all cases. In general it may be said that the specific relief will be grant- 
ed when it is apparent, frorn a view of all the circumstances of the par- 
ticular case, that it will subserve the ends of justice. 

When any deceased person was bound by a contract in writing to 
convey any real estate, a specific performance by the executor or ad- 
ministrator may be decreed in the Orphans' Court, in all cases, where 
the deceased, if living, could be compelled to execute a conveyance. 
■ The Orphans' Court, in cases within the purview of the fifteenth, six- 
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teenth, seventeenth and eighteenth sections of the act of February 24, 
1834, P. L. 70, has the same power and authority as a court of equity. 

Any memorandum in writing indicative of the intent of the parties, 
and so precise as to enable the inquirer to ascertain the terms, of the 
contract, the land to be conveyed, and the price to be paid for ,it, is a 
sufficient contract in writing to be enforced specifically: McFarsori's 
App. 1 1 Pa. 503. 

In the case of articles of agreement, leasing land with the right to 
purchase, though such right vests solely with the purchaser, it may be 
enforced by the purchaser; and the death of either vendor or vendee 
even before the time of completing the contract is held entirely imma- 
terial : Winged vs. Lof ebury, 2 Eq. Cas, Abr. 32 PI. 43 ; Paul vs. Wil- 
kins, Tothill 106; Baker vs. Hill 2 Ch. R: 113. 

- In the case of Kerr vs. Day, 2 Harris, 112, where, in the case of a 
lease with the stipulation that the lessee should have the privilege of 
purchasing the land during the continuance of the term it w^s held, 
reversing the judgment of the court belowi that the agreement giving 
the option to purchase was not a mere personal covenant, but a. right, 
which resting solely with the lessee, might be transferred to his vendee, 
and' enforced, at his election, with the same effect as if the contract had 
been absolute in its terms. Such a stipulation is in the nature of a coh- 
tinuing offer to sell, arid when accepted by the lessee a contract of sale 
is completed ; Williard vs. Taylor, 8 Wall. 557. 

The right of the petitioners to demand specific performance ot the 
testator's' contract is not affected by the fact that the contract is unilat- 
eral, in the sense that the vendees were not bound until they signified 
their acceptance of its provisions. If the owner of an estate has fairly 
made a contract for a sufficient consideration, by which he has stipu- 
lated that another person may, at the option of the latter, receive a con- 
veyance of the estate upon the payment of a fixed sum within a given 
time, what principle of equity is violated by making the owner comply 
with his contract ? 

In the present case the privilege to purchase the fee was inserted in 
and made. a part of the indenture of lease. It appears^, too, that an 
estate which was to be purchased at $1250, has been improved by the 
tenants to the amount of $1724.56. This has been done in view of their 
privilege to secure to themselves both land and improvements by paying 
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the* stipulated price. The testator died before the expiration of the five 
years, and within that period the petitioners declared theif option to 
purchase, according tothe provisions of the leasd. An estate under 
contract of sale is regarded as converted into personalty, from the time 
of the contract, notwithstanding an election to complete the purchase 
rests entirely with the purchaser ; and if the seller die before the election 
be exercised, the purchase money, when paid, will go to his executors as 
assets : Sikes vs. Lister, 5 Vin. Abr. 561, PI. 28; Baden vs. Pembroke^ 
2 Vem, 213. 

The stipulations, on one aide, to lease the lot for a periiod of five, 
years, with the right of the lessees, within that time to purchase the 
same at the price stated in the lease, and, on the other, to pay the rent 
and price agreed upon, must be considered as constituting one entire 
agreement, each particular stipulation forming an inducement thereto. 
The agreement to pay thie rent must be deemed to have been made in 
consideration, as well for the privilege of becoming purchaser of the lot, 
as for its use. 

The evidence shows that the petitioners complied with all the pro- 
visions of the lease under which they occupied the premises as tenants. 
If they tendered performance of the contract, as further shown by the 
evidence, they are entitled to a decree of specific performance. 

The Act of April 8, 1833, Section 11, P. L. 250, provides, "That a 
devise or request by a husband to. his wife of any portion of his esjtate 
or property shall be deemed and taken in lieu and bar her dower in the 
estate of such testator, in like manner as if it were so expressed in the 
will, unless such testator shall in his will declare otherwise : Provided, 
that nothing herein contained shall deprive the widow of her choice 
either of dower or the estate or property so devised or bequeathed." 

The Act of March 29, 1832, Section 35, P. L. 200, gives the widow 
twelve months to make her election, to sav whether or not she will ac- 
cept the provision made for her by the will, or ^ake her dower in the 
lands and her share of the personal estate. 

It has been decided in Cauffman vs. Cauifman, 17 S. & R. 16, that 
a widow to whom a legacy or devise is given by will of her husband, 
which if accepted by her, would be a bar, under our Act of Assembly, 
to all fqture claim of dower at law, may make her election in pais, and 
^hajl be\af terwards Jbolind by it, when it is done freely and deliberately. 
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Election in the sense that applies to the presen oontention, means a 

choice between two courses of action, ^^^^\'''''^'' >^^^^^ 
Husband's disposition of, his property, or disregard of it and assertion 
ofthe riff^^^ the law gives her. There is no third course Her legal 
Sghts, wh?5 are paraiLunt to her husband's control, attach the instant 
he dks She must make a choice, and it is will or no will. The quality 
of the estate as to her rights is fixed at the moment of death, and she 
must take one or the other as they were then. The election which the 
widow is required to make is between rights, not between benefits. She 
has the right to abide by her husband's disposition of his property, or 
the right to over-ride it and claim under the intestate law.- These rights 
are inconsistent She has always the choice which she will assert, but 
the choice is one or the other, not both, and does not legally depend on 
the quantam shei receives or renounces under it. 

Whether the widow has made her election to take under her hus- 
band's will, is now, the material question to be determined. Has she 
done such acts as determine her election, and preclude her now from 
claiming her statutory dower? Her election may be made in pais, 
eithq^ expressly, by an explicit declaration, or impliedly, by unequivocal 
acts indicating such an intention. The acts relied on as constituting 
such election should be done by her with knowledge of the material and 
necessary facts to make her election understandingly, and with the 
intention, at the time, to submit to and acquiesce in the provisions of the 

will. 

The thirty-fifth section of the Act of March 29, 1832, gives a 
widow twelve months in which to . dect whether she will take under 
the will of her deceased husband or take her dower. It also provides 
for the issuing of a citation by the Orphans' Court, and that a record 
be made of her election. Whenever this method is not resorted to, and 
her election is sought to be shown in pais, it must be by clear and satis- 
factory evidence that the widow acted under a full knowledge of the 
property and of her rights: Bierer's Appeal, 98 Pa. 265. Filing a 
formal paper, electing to take against the will is proper for convenience 
and certainty of evidence, but is not otherwise inipbrtant : Light vs. 
Light, 21 Pa. 407; Bradfords vs. Kent, 43 Pa. 474; Kennedy vs. John- 
ston, 65 Pa. 451.. 

In the case before us, the testator died December 25, 1900. The 
will was taken by the widow, accompanied by heir lawyer, to the office 



324 LACKAWANNA JURIST. 

of the Register, probated, her oath as executrix filed and letters testa- 
mentary granted January lo, 1901. Before the probate of the will, the 
widow went to the Merchants' and Mechanics' Bank and drew the 
money there belonging to the testator, amounting to atx>ut $300. After 
the probate, the letters testamentary was taken to the bank, to show 
the widow's authority for drawing the money. As a copy of the 'will 
was attached to the letters, the widow had ample opportunity if she saw 
fit, to become familiar with its provisions. The widow collected the 
rents. The rent was paid quarterly by checks drawn to the order of 
Mrs. P. W. Feeley, and the checks endorsed" by her as "Mrs. P. W. 
Feeley" or "Mrs. Mary Feeley," for a "period from August 3, 1901, to 
March 15, 1904. The money received from the rent, since the death, 
of the testator, was used by the widow, to pay testator's debts, to re-pay 
money borrowed to assist in* paying the debts of the testator, and 

towards the maintenance of herself and her children. On July 3I, 1905,' 
a notice to quit the leased premises "which you hold as tenant under me 

by virtue of the lease dated the first day of August, 1900, signed i)y 

Patrick W. Feeley, lessor," was served on the petitioners. The notice 

to quit was signed "Mary Feeley," and could only, have been giyen by 

the widow as devisee under the will, or as the guardian of the testator's 

children. 

There is nothing equivocal in the notice to quit. The widow 
could give this notice in no other capacity than given to her by the will, 
as devisee or guardian. It is signed "Mary Feeley," and we think 
amounts to conclusive evidence of election. It is conclusive in equity, 
that where any person having a claim on a man's estate, independently 
of him, and also a claim on his estate under his will, which claims are 
repugnant to each other, pursues the latter, the former is thereby 
waived and abandoned. 

In the present case, we think the widow has made a binding elec- 
tion, and one that bars her dower. Probating the will, taking out 

letters testameptary, taken in connection with the notice to quit and by 
further acts in pais, signified and determined her choice and election, 
and she is therefore legally bound thereby. 

Now, the 30th day of June, 1906, after due consideration of the 
evidence submitted, and no sufficient cause being shown to the con- 
trary, we do adjudge the facts to be sufficient in equity, arid do .order 
and decree the specific performance of the said contract according to 
the true intent and meaning thereof. Counsel to submit formal decree. 
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In the Court of Common Pleas of Lackawanna County, No. 146, March 

Term, 1Q06. 

MOTION TO QUASH PETITION. 
In Re. Removal of R. F. Walker, lustice of the Peace. 

A proceeding: to impeach a Justice of the Peace is not a judicial proceeding, 
under the constitution in force, when the Act of 1804 was passed, . or 
under the present constitution. 

Mr. J. W. Carpenter, for petitioner. 

Messrs. J. E. Brennan and C. P. O'Malley, for respondent. 

Opinion by Newcomb, A. L. J., Augustus, 1906. 

This proceeding purports to be a case pending in this court. That 
is a fundamental error. The petition of upwards of twenty persons rep- 
resenting themselves to be taxable inhabitants of Fell township, was 
presented to the president judge, to whom it was addressed, January 
22d, this year. It set out a complaint against R. F. Walker, a justice 
of the peace of that township, seeking his impeachment and removal 
from office, by the legislature, under the act of January 14, 1804, 4 
Sm. Laws, 107; i P. D., 1152, pi. 153. Thereupon an order was made 
"by the Court," directing a constable to summon the justice to appear 
"before this Court" on a day certain. The petition and order were then 
filed of record and given the above number and term. This was fol- 
lowed by the present motion founded upon various allegations- going 
to the good faith of the petition and the qualification of the signers. 

It was a mistake to suppose that the case is a judicial proceeding. 
The court has nothing to do with it. That question was fully discussed 
in Kelly vs. Lacka. Co., 4 L. Jurist, 127. The statute confers upon the 
judge to whom the petition is presented * certain ministerial but no 
. judicial duties. He has nothing to decide. He has only such power as 
is necessary to' procure the attendance of witnesses whose testimony he 
is to reduce to writing. That is the extent of his functions, except to 
transmit the testimony to the proper officer at Harrisburg for the use 
of the legislature. The law doesn't contemplate the filing of any papers 
in court. The petition is to be sent forward to the legislature with all 
the other papers pertinent to the case. That cannot be done if 4t is 
made a matter of recoM here, for like other records of the court it 
would have to remain here if once properly filed. 
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The proceeding is coram non judice, and for that reason the order 
of January 22d, as well as the rule to quash the petition, are vacated. 
Leave is granted to the petitioners, by themselves or attorney, to with- 
draw the petition from the files so that they may proceed upon it ac- 
cording to law, if they so desire. 



Jn the Court of Common Pleas of Lackawanna Cot^niy, No, I2, Sep- 
tember Term, ipo6. 

EQUITY. 

Commonivealth of Pennsylvania, ex rel, H, D, Johnson, Inspector, etc. 

vs. Elliott, McClure & Com^pamy. 

Section 6 of Article IV, Act of June 2, 1891, P. L. 176, provides that "No 
inflamable structure shall be erected over the entrance of any open- 
ing connecting the surface with any underground worklngrs of any mine' 
and ilo breaker or other inflamable structure for the preparation or 
storage of coal shall be erected nearer than 200 feet over such opening: 
* * * ; provided, that this section shall not apply to breakers that are 
now erected." 

A breaker erected in 1886 over a shaft was destroyed by fire on June 23, 
1906. Soon after the fire the owners began to rebuild on the old 
foundation. 

On a rule for a preliminary injunction, restraining the owners from rebuild- 
ing, it was held that the proviie^o amounted to an exception which took 
the case out of (he operation of Section 5, Article IV. of the statute. 

Messrs. D. J. Reedy and Robert Murray, for plaintiff. 
Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by Newcomb, A. L. J., August, 1906. 

This case was heard on a rule for a preliminary injunction. At 
the hearing it was put at issue by answer and replication filed, and by 
agreement of parties the cause proceeded with as upon final hearing. 
Therefore I state the following 

CONCLUSIONS OF FACT : 

1. H. D. Johnson, the complainant, is one of the inspectors of the 
Second Anthracite coal inspection district of this commonwealth. The 
colliery hereinafter mentioned is in sub-division No. 5, of the district, 
and for purposes of state inspection is under his supervision. 

2. The defendant company is a copartnership operating a colliery 
in the township of Old Forge, in this county, known as the Sibley mine. 

Actual inining has been interrupted since June 23d by reason of the 
casual destruction of the company's breaker on that date by fire. 
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3. The breaker wa3 built in 1886 to replace another destroyed by 
fire at that time. The first one was built in the early '70s. 

4. The site of the breaker was over a shaft by which it was con- 
nected with the underground workings. As soon as practicable after 
the fire the company prepared to rebuild on the old foundation, and 
were about proceeding with their construction wh«i the plaintiff, by 
the advice :of the state department of mining, brought this suit. The 
proposed building is to be a frame structure. 

5., The purpose of the complainant is to test the right of the de- 
fendants to rebuild their breaker over the shaft or within two hundred 
feet thereof, in view of the provisions of Section 5, Article IV, Act of 
June 2, 1891, P. L. 176. 

Out of these facts arise the following 

GONGLUSIONS OF LAW: 

1. The section of the statute in question provides that "No in- 
flammable structure * * * shall be ejected over the entrance of any 
opening connecting the surface with any underground woricings of any 
mine, and no breaker or other inflammable structure for the preparation 
or storage of coal shall be erected nearer than two hundred feet to any 
such opening * ♦ * ; Provided, that this section shall not apply* tp 
breakers that are now erected." 

2. The proposed structure is not within the prohibition of this 
statute, but is excepted therefrom by force and effect of the proviso. 

3. The rule for a preliminary injunction should be discharged. 

4. The bill should be dismissed: 

5. Under the circumstances of this case each party should pay his 
own costs. 

DISCUSSION. 

The c^se calls for no new discussion. Its determination depends 
wholly upon the effect of the proviso in the section of the statute 
quoted. This court is already on record upon the construction of that 
clause. In a case previously analogous on its fatts we held that the 
proviso amounted to an exception which took the case out of tlie oper- 
ation of section 5, article 4, of the statute. 

Com. ex rel., &c., vs. Coal Co., 5 Lacka. Jur., iii, to which we 
refer for further discussion of the grounds upon which this conclusion 
was based. 
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Nothing has been suggested nor does any reason appear for chang- 
ing the views therein expressed by Edward, P. J. His reasoning fol- 
lowed that of Judge Hand in an earlier case construing a similar pro- 
vision in the act of June 30, 1885, P. L. 226. See Com. vs. Smith, 4 

C. P. R. I. 

The same principle was affirmed in Com. vs. Vipond, 14 C. C. R. 
357. The question there concerned the right to locate a boiler within 
one hundred feet of a breaker, which is prohibited by another section 
of the same act subject to a proviso in the same w^rds. 

This was reaffirmed in Co. vs. Coal Co., 5 Lacka. Jur. 364, al- 
though on its facts that case was held to be within the prohibition of 
the statute and not within the exception. 

In the light of these authorities, the facts being free from dispute, 

the legal ^question at issue is, so far as this court can determine it, no 

longer open to debate. If there is any casfe in which this part of the act 

of 1891 has been considered by either of the appellate courts we have 

been unable to find it. 

Let a decree nisi be entered in accordance with the foregoing con- 
elusions ; notice to be given to the parties by the prothonotary, and ex- 
ceptions, if any, filed within ten days. 



In th€ Caurt of Quarter Sessions of LackOivanna County, No. 420, 

April Sessions, 1904, 

EXCEPTIONS TO REPORT OF COMMISSIONER AND' PETI- 
TION FOR REVIEW. 

In Re. Rediznsion of the Wards of Winton Borough. 

A review of a report of commissioners, under the Act of May 14, 1874, P. L. 
159, is not a matter of right. The judicial discretion of the court must 
be moved in the usual way — ^by evidence. 

Opinion by Edwards, P. J., August 13, 1906. 

Proceedings were begun in April, 1904, under the act of May 14, 
1874, P. L. 159, for the purpose of re-arranging and redividing the 
wards of the borough of Winton. Petition was filed signed by 62 free- 
holders. We appointed three commissioners as provided by the act. 
The majority of the commissioners filed a report against a redivision. 
The other commissioner filed a report in favor of a redivision. Excep- 
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tions have been filed to the majority report. There is no evidence to 
sustain the exceptions, the act of assembly providing that "should ex- 
ceptions be filed, they shall be disposed of on evidence." The excep- 
tions probably were filed so as to prevent a final confirmation of the 
report before an opportunity was had to present a petition for review. 
At any rate, the first three exceptions, which are of a technical charac- 
ter, are met by the papers accompanying the minority report; the 
fourth exception goes to the merits but is unsupported by evidence. 

A petition for a review is presented signed by 148 freeholders. 
The law provides "that if desired, a review may be had if, in the opin- 
ion of the court, it may be necessary, to secure a fair adjudication of the 
same." A review is not a matter of right. The judicial discretion of 
the court must be moved in the usual way — ^by . evidence. In the pres- 
ent case there is no evidence. We have nothing but the statements and 

arguments of counsel on one side and on the other. ' We have no alter- 
native but to dismiss the exceptions and refuse a review. 

Now, August 13, 1906, exceptions dismissed and petition for 

review refused. 



hv th€ Court of Common Pleas of Lackazixinna County, No. JJ7, Sep- 
tember Term, 1904. 

RULE FOR JUDGMENT FOR DEFENDANTS' NON OB 

STANTE VEREDICTO, 

City of Seranton Z's. M. C. Ansley, et at. 

Scranton became a city . of the second class, by reason of &n increase in 
population, under the Act of March 7, 1891, P. L. 20. In 1902 the coun- 
cils passed an ordinance providingr for the construction of a lateral 
sewer . the cost to be assessed on the abutting: property by the foot 
front. This ordinance was in accordance with Art. XIII, Sec. 1,-of the 
Act of May 23, 1889, P. L. 302, providing for the goverment of cities of 
the Third Class. 

An assessment was filed against defendant's property in pursuance of this 
ordinance and upon a scire facias to collect safd assesment a verdict 
was directed for the city. Defendants took a rule to show cause why 
judgment should not be entered in their favor non obstante veredicto. 
The question raised was whether the city had power to make the as- 
sessment under the Act of 1889, after it had ceased to be a city of the 
Third class. 

Held: Art. XX of the Act of March 7. 1901, P. L. 20. covers the Act of 
1889 as affected by the Act of 1891 so far as it relates to special assess- 
ments for sewers. 
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Mr. D. J. Davis, City Solicitor, for plaintiff. 

Mr. E. W. Thayer, for defendants. 

Opinion by Newcomb, A. L. J., February 17, 1906. 

By ordinance approved Sept. 22, 1902, thi§ city provided for the 
construction of a lateral sewer on Meridian street, the cost to be assess- 
ed on the abutting property by the foot front. This was in accordance 
with Art. XIII, Sec. i, of the Act of May 23, 1889, P. L, 312, provid- 
ing for the government of cities. of the Third Class. On a scire facias 
to collect an assessment filed against, defendants* property in pursuance 
of this ordinance, a verdict was directed for the city subject to a ques- 
tion of law reserved. A nile for judgment for defendants* ftc?rt ob- 
stante was discharged November 26, 1905. 

The question raised was whether the city had power to make the 
assessmenjt under the Act of 1889, after it had ceased to be a city of 
the Third Class, which it did in 1901 by reason of an increase in popu- 
lation. It was a city of the Second Class when the ordinance was 
passed and subject to the Act of March 7, 1901, P. L. 20. 

Art. XX of this Act provides that "All laws relating to cities of 
the Third Class shall continue to apply to-cities of the Second Class 
which h^ve passed or may pass into a city of the Second Class by reason 
of an increase of population, except so far as such laws are supplied by 

■ I 

or in conflict with laws relating to cities oi the Second Class." . 

The controversy arose over the proper interpretation of this excep- 
tion. It was contended that the Act of May 16, 1891, P. L. 75, being 
general and, therefore, applicable to all cities is a "law relating to cities 
of the Second 'Class," within the meaning of the exception which sup- 
plied this city with a method of laying sewer assessriients on the prop- 
erty benefited by the improvement, and thus the method provided by 
the Third Class city legislation was excluded. The city, on the other 
hand, took the position that the words "supplied by" were to.be con- 
strued in the sense of substitution of one Act -for another, and that was 
not the relation of the Act of 1891 to that of 1889,. as the contrary had 
been held in Hand vs. Fellows, 148 Pa., 456, where both were consid- 
ered and it was decided that they could stand together so far as cities 
of the Third Class are concerned. This reasoning was adopted as it 
seemed to result inevitably from what was said in that case by the Ap- 
pellate Court. It was accordingly held that in this city both Acts are 
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operative and that the assessment in dispute could be made under either 
Act at the option of councils. 

At the instance of defendants a re-argument was granted, and 
upon further consideration we are of opinion that this conclusion is 
untenable, because it leads to the result that this city alone would have 
the right to make such assessment under the Act of 1889. Neither 
Pittsburg nor Allegheny City could, avail itself of that Act, as they did 
not and never could become cities of the Second Class by rfeason of an 
increase of population. In the absence of some necessity (the exist- 
ence of which has been uniformly held to be the only ground upon 
which classification can be sustained), it is not to be assumed that the 
legislative intent was to give this city any power peculiar to itself. By 
means of the- Act of 1891, this, as well as all other cities, was supplied 
with a method of imposing the cost of sewers on the property benefitted 
by their construction. Hence there was no necessity arising from want 
of power to Jay such special assessments, to justify carrying into the 
new charter that part of the Act of 1889 relating to such assessments, 
B,ut, regardless of its intent, if its effect Article XX of the Act of 1901 
is productive of a purely local result, we can see no escape from the 
conclusion that it would be unconstitutional. In Scranton iSchool Dist. 
Appeal, 113 Pa., 176, it was said: "All our recent decisions are to, the 
effect that if local results either are or may be produced by a piece of 
legislation it offends against the Article prohibiting local or special leg- 
islation." This was reiterated in Ayars Appeal, 122 Pa., 266, and has 
been cited with approval in many other instances. U this city may at 
its option use the Third, Class City act of 1889 i" assessing the cost of 
municipal improvements, it folloWs that its affairs are to that extent 
regulated by a local law, and that it has a special method of its own for 
the creation, of liens, both of which are forbidden by the constitution. 
If, therefore. Article XX of the Act of 1901' pan be fairly construed so 
as to avoid that effect sucji construction is to be adopted. 

It is believed that its purpose was to provide for resort to the 
former charter only in case of necessity, in order to insure regular arid 
stable government without risk of derangement or interruption by rea- 
son of the transition from one class to the other, and not to continue in 
force any Third Class city legislation where, under the , new. charter 
or by general laws, the city is clothed with sufficient authority to act in 
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the premises. For, viewed as a grant of power, the exception men- 
' tioned takes out of the grant two descriptions of laws enacted for the 
government of cities of the Third Class : 

I. Those conflicting with; and, 2. Those the function of whieh is 
adequately supplied by other laws applicable to cities of the Second 
Class. 

« 

The latter covers the Act of 1889 as affected by the act cf 1891 so 
far' as it relates to special assessments for sewers. That the two acts 
differ in the method prescribed for ascertaining the pro rata share of 
the assessment to be borne by the several properties liable to it, is of no 
moment. That is a matter of mere detail not at all essential to the 
question whether the city haci adequate power outside of the act of 1889 
to lay this assessment, and that is the true question in the case. 

As ordinarily used the two phrases "supplied by'' and "in conflict 
with" are not identical in meaning. Hence, it is not to be presumed 
that the legislature intended thereby to designate the same thing. To 
so construe them would be contrary to familiar rules of interpretation. 
Yet if thie city's position be tenable it must be by force of such con- 
struction; that is to say, by narrowing the scope of the exception in 
Art. XX so that it would include only such Third Class city laws as are 
in conflict with laws applicable to cities of the Second Class. For, its con- 
struction as already noted, is founded upon the prbpositibn that accord- 
ing to the authority of Hand vs. Fellows, supra, there is no such con- 
. flict between the act of 1889 ^^^ the act of 1891 as to produce a repeal 

of the former by implication. This reasoning would make the words 
"supplied by laws relating- to cities of the Second Class" mere surplus- 
age, and would produce the local result above pointed out. That is 

avoided by the other construction which commends itself as the rational 
and sensible view, and amounts to this, that nothing short of neces- 
sity will warrant the city in asserting any authority under the act of 
1889 providing for the government of cities of the Third Class. 

It f611ows that the assessment in this case was unwarranted by any 
valid ordinance and is void. The judgment heretofore entered is now 
opened, the rule for judgment for defendants no\i obstftfite, etc., re^n 
stated and thereupon made absolute, and judgment is now ordered 
to be entered for the defendants notwithstanding the verdict, upon pay- 
ment of the jury fee. 
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In the Court of Common Pleas of Lackcnmnna County, No. 320, 

January Term, IQ02. 

EXCEPTIONS TO REPORT OF REFEREE. 
Marv C. Anslev et al. z's,. The Citv of Scranton. 

Plaintiff's property was injured by repeated overflow of a public sewer. The 
overflow was due to an obstruction negrligrently suffered to i*emafn by 
defendant. The latter had actual and constructive knowledge of the 
obstruction prior to any injury occuring. Defendant maintained that 
the inudation had occurred more than once prior to the period of six 
years next before" suit brought, and In consequence plaintiff was charge- 
able with knowledge that it would recur with any simil§ir storm and 
was, therefore, guilty of conrtibutary negligence. 

Held: That the plaintiff had no reason to expect that the sewer would not be 
put in proper repair. It was a cace where the city was in duty bound 
to make necessary repairs to one of Its public improvements. The 
plaintiff was entitled to rely upon the performance of that duty. 

Mr. E. W. Thayer, for plaintiff. 

Mr. D. J. Davis, City Solicitor, for defendant. 

Opinion by Newcomb, A. L. J., December 10, 1906. 

The plaintiffs sued as the personal representatives of Joseph C 
Ansley, who died in March, 1901, siezed of the two lots with their im- 
provements which form the subject matter of the injury ^complained of. 
The lots are on either side of Meridian street, this citv. One was im- 
proved with a planing mill, glazing mill, office, lumber sheds, etc., and 
is known in the case as the "Mill Lot" ; the other was improved with 
barns, as .well as sheds and unenclosed skidways for the storage of lum- 
ber, and is known as the "Barn Lot." Together they constituted the 
site and plant of a general lumber business which had been carried on 
by the owner for many years up to the time of his death. 

In part the injury was occasioned by the repeated overflow of a 
public sewer locally known as the Washburn street sewer, which af- 
fected only the barn lot; and in part by the flow of surface water along 
the course of the. Scranton street sewer, which affected only the mill 
lot. In the one case the overflow of sewage\is alleged, and upon isufii- 
cient evidence was found 10 be due to an obstruction negligently suf- 
fered by the city to remain in the Washburn street sewer whereby the 
sewage repeatedly broke out on land adjacent to and on a higher level 
than 'the barn lot, whence it inevitably iound its way on to the lot to 
the injury of the buildings as well as the lumber and other property 
stored there.' As to knowledge of the obstntction it was found that the 
proper city officials had both, actual and constructive notice of its exist- 
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ence prior to the earliest injury covered by the assessment of damages. 

As to the other lot the allegation is that the flow of surface water 
was due to the failure of the city to give proper attention to the catch- 
basins constructed by the city to carry the water into the Scranton street 
sewer, whereby they became frequently obstructed, thus causing the 
injury. The facts, however, on this branch of the case, have been 
found against the plaintiffs, and in the absence of manifest error we 
cannot review the finding. That disposes of the mill lot. 

As to the bam lot the facts found show that the obstruction formed 
years ago; that being suffered to remain obstructed, at intervals with 
every considerable rainstorm during a period of six years prior to Mr. 
Ansley's death the sewage broke out; that the damage occasioned there- 
by included injury to the two bams as well as to the lumber and, other 
personal property kept there; that the proximate cause of the injury 
was the neglect of the city to remove the obstruction after notice of its 
existence. 

But the undisputed fact being that the inundation had occurred 
more tjian once prior to the period of six years next before suit brought, 
it was held that Mi". Ansley was chargeable with knowledge that it was 
likely to recur with any similar storm and was, therefore, guilty of con- 
tributory negligence in so far as he used the lot oV the buildings thereon 
during that time for the storage of lumber. Hence the plaintiff's re- 
covery was restricted to three elements of damage, namely; the cost of 
cleaning one bam after each flood; the loss of its rental value, and the 
cost of repairs that eventually became necessary to the other bani. 

Qn various grounds exceptions have been filed on both sides, but 
the correctness of the referee's conclusions is believed to be open to, 
question only upon his ruling as to the owner's contributory negligenqe. 

The existence of negligence; if any, in such case is generally a 
mixed question of law and fact. The facts, however, upon which it is 
predicated here, are simple and free from dispute. Hence it virtually 
resolves itself in this instance into a question of law and as we under- 
stand it, has been so ruled by the referee. In his ninth finding of fact 
he says,: "The plaintiffs' testator was guilty of contributory negilgence 
in replacing his lumber and other personal property where he was 
bound to know from prior experience that it was likely to be flooded 
and injured with the recurrence of every considerable rainstorm, and 
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there is no evidence that any of the storms were extraordinary." • 

There is no finding that the obstruction was permanent in char- 
acter ,nor that the deceased had reason to so consider it. His act in 
continuing to use the lot for the purposes of the business which He had 
established there years before the sewer was built, is not found to have 
been negligent in that it was not the act oi an ordinarily prudent man 
under the same circumstances. Neither is it found that he had no rea- 
son to expect that the sewer would be put in proper repair, nor do we 
see how it could have been so found. 

Referring to the claim for loss of persoria)[ property and plaintiffs' 
theory as to the extent of the injury to lumber in piles by absorbing 
water from the bottom the referee says : "This theory was contro- 
verted by witnesses on part of the defendant and as under my viezv of 
the lam (the italics are ours) the plaintiffs, o\ying to contributory neg- 
ligence are not entitled to recover for these items of damage, I make 
nb finding of the actual amount under this head." 

. This in connection with what he says in his general discussion 
makes it clear that the continued use of the lot for the storage of lumber 
and other incid^tal purposes was held as a matter of law to be negli- 
gence. 

In this we cannot agree with the learned referee. He conceived 
the case in that respect to be ruled by what was held in this court in 
Hartman vs. The Steel Co., No. 815 September Term, 1902. But We 
think he overlooked a clear distinction between the two cases arising 
from the fiafure iand character of the proximate cause of the injury. 
There the plaintiff, claimed, among other things, for loss of merchandise 
kept in the basement of his house located near the Lackawanna river. 
The channel of the river had become materially changed by the action 
of the defendant, in consequence of which the stream repeately over- 
flowed upon plaintiff's premises. The physical character of the change 
was such that as between the parties and for the purposes of that cas^, 
at least, it had to be regarded as permanent and known to the plaintiff 
so to be. It was for that reason held, he could not recover for loss of 
personal property replaced in his basement after having learned by ex-; 
perience that it would. in all human probability suffer again from the 
same cause. Here, however, the defective condition of the sewer was 
not in its nature permanent No one cbncemed could properly assume 
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that it would be suffered to remain an indefinite length of time. It was 
a case where the city was in duty bound to make necessary repairs to 
one of its public improvements. The deceased was entitled to rely upon 
the performance of that duty. When the sewer first became obstructed 
he certainly would not have been justified in assuming that the cit^ 
would never repair it. It will hardly be contended that his only alterna- 
tive then was to abandon an integral part of his plant and sue for the 
damages, for the sewer might have been put in order the next day. 
How long then must the duty of making repairs be neglected to justify 
such abandonmeijit ? By what means is it to be ascertained when the 
owner may do that and charge his loss to the city. 

We are of opinion that in such case the owner's^ rights are correla- 
tive to the city's duty in the premises. That duty was neither termin- 
ated nor modified by persistent neglect to perform it, but was a continu- 
ing duty, and so long as it continued the owner's right continued to use. 
his premises for the purpose to which he had devoted it. - The city had 
such reasonaJ)le length of time as was necessary in which to make the 
repairs after notice of the obstruction, and any property stored on this 
lot during that time might have been at the owner's risk. Whether so 
or not we are not called upon and do not undertake to decide because 
there is no such question in the case. But we do hold the use made 
here was not at the decedent's risk and his estate is entitled to recover 
for loss occasioned by the injury complained of to personal property 
kept on. 

So far as the exceptions go to the referee's conclusion on the sub- 
ject of testator's negligence they are sustained. All other exceptions 
on both sides are overruled, and, justice requiring it, the report is sent 
back to the. referee in order that he may ascertain from the evidence 
and assess the damages, if any excluded on the ground of contributory 
negligence. 



An upper riparian owner is held, in Monroe Mill Co. vs. Menzel 
(Wash.) 70 L. R. A. 272, not to be entitled to make use of a navigable 
stream by storing the water and letting it down in floods for the pur- 
pose of flooding his timber to market. A note to this case reviews the 
other authorities on use of navigable stream. 
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In the Court of Comttwn Pleas of Lackawanna County, No. 1340, Sep- 
tember Term, 1902, 

OASE STATED. 

Jane B. Frink to the use of E. H. Shurtleff vs. Tlve JBtna Life Insur- 
ance Company,' 

A.n insurance policy provided: "Any portion of the whole premium for the 
current year remaining unpaid, or any other indebtedness to this com- 
pfctiiy on account of this polity, being: first deducted therefrom." 

"^he insured died January, 1901. The semi-annual premium was due Febru- 
ary 21, 1901. Defendant deducted the semi-annual premium. 

Held: That under the terms of the policy defendant had right to make the de- 
duction. 

Mr. E. H. Shurtleff, for plaintiff . 

Messrs. Willard, Warren & Knapp, for defendant. 

Opinion by Kelly, A. L. J., June 7, 1906.. 

The facts as disclosed in the case stated are that William Frink, 
on the 2 1 St of August, 1874, procured a policy of insurance upon his life 
in the defendant company, payable after his death to his wife, Jane B. 
Frink ; that the assured died in January, igoi ; that shortly afterwards 
the company paid Mrs. Frink the amount of the policy less a semi- 
annual premium which would be due on the 21st of February, 1901 ; 
and that, denying the right of the company to deduct this premium, she 
assigned her claim for it to Mr. Shurtleff, who brought suit to recover 
it. The legal question is whether the company had the right to deduct 
the .premium from the fact value of the policy under the terms of con- 
tract. 

Under the terms of this policy we think it had such right. It pro- 
vides that in ^consideration of the semi-annual premium of forty-four 
dollars and sixt}'-five cents to be paid to the company on or L'^fore the 
2ist day of August and February in each and every year during the 
continuance of the policy for the term of life of the assured, that the 
complany does insure the lift of William Frink for the term of his 
natural life in the sum of two thousand dollars, to be paid to his wife, 
Jane B. Frink, her executors, &c., within ninety da}-s after due notice 
and proof of the death of the said insured during the continuance of the 
policy; and then further provides as follows: "Any portion of the 
whole *premium for the current year remaining unpaid, or any other 
indebtedness to this company on account of this policy, being first de- 
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ducted therefrdm." This clause discloses that the contract, while for 
the life of the insured, was for a yearly premium, although payable 
semi-annually/ Otherwise no force or effect whatever could be given 
to the words "the whole premium for the current year.'* While it is 
true that ambiguous language in a policy of insurance must be con- 
strued most strongly- against the company which makes use of it, there 
is no ambiguity in this language. 

As we I understand the custom it is that all policies are calculated 
for the year beginning with the. date of issue, and in nearly every policy 
we find some stipulation similar to the one under consideration. See 
Cooley's Briefs on the Law of Insurance, voL 4, p. 3286 ; and Albert, €t 
ux. vs. Mutual Life Ins. Co., 27 Ins. L. J., 726. The case of National 
Life Assin vs. Berkeley, 97 Va., 571, cited by plaintiff's counsel, is not 
in conflict with this construction. In that case it was decided that in a 
plain, unambiguous policy of insurance which stipulated that in consid- 
eration of a stated bimonthly premium there should be paid to the bene- 
ficiary a given sum upon the death of the insured less any "indebtedness 
due the company," such "indebtedness" did not refer to unearned or 
unaccrued premiums. Here the stipulation is different. It specifically 
provides that "any portion of the whole premium for the current year 
remaining unpaid," as well as other indebtedness, shall be deducted 
from the amount of the insurance. 

We, therefore, direct that judgment be entered in favor of the 
defendant. 



A statute providing for the registration and protection of trade- 
marks, which attempts to empower the party injured by a violation of 
the statute to fix, within limits prescribed, the amount of the penalty 
which, in addition to full compensation for the injury suffered, shall 
be exacted from the offender for the use and benefit of the injured 
party, is heldfi in Cigar Makers' International Union vs. Goldberg ( N. 
J. Err. & App.) 70 L. R: A. 156, to be imconstitutional. 



To be entiiled to a reward, it is held, in Smith vs. Vernon County 
(Mo.) 70 L. R. A. 59, that one must act with a knowledge of and in 
reliance on it. . - 
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In the Court of Conwwn Pleas of I^<u:kcmHmn(hCoimty, No. 2, January 

Term, 1905. 

RULE TO STRIKE OFF MUNICIPAL LIEN, 
City of Carbondale vs. Patrick Campbell. 

The Act of Juiie 4, 1901, P. L. 364, does not require a bill of particulars and a 
mere general description of the kind of work is sutBcient The authori- 
ty to amend at any time is conferred by Sec. 35 of the Act. 

Mr. R. D. Stuart, City Solicitor, for plaintiff; 

Mr. H. C. Butler, for defendant. 

Opinion by Kelly, A. L. J., May 7, 1906. 

This Hen was filed by the city of Cafbondale against the defend- 
ant's property by virtue of the provisions of the act of June 4, 1901, 
P. L. 364, and a city ordinance passed in pursuance of its provisions, to 
secure the payment of $51.55, the cost of the construction of a sidewalk 
on South Park street; and it sets forth in the 6th paragraph: "The 
character of the work done for which this claim is filed was the con- 
struction of a sidewalk in said South Park street." The motion to 
strike off is based upon the sole ground that the lien does not set forth 
the kind and character of the work done and the materials furnished as 
required by the act. 

In clause 7, sec. 11, of the act it is provided that "in other tlian 
tax claims the kind and character of the work done" must be set forth, 
and we are of the opinion that the lien does not come up to the require- 
ments of the act in that respect. It does not state what kind of a side- 
walk, whether constructed of brick, stone, concrete, wood or gravel, nor 
dpes it state that it was laid in front of the property of the defendant. 
However, the plaintiff asks leave to amend by filing a new lien which 
sets forth: "Sixth. The character of the work done for which this 
claim is filed, was the construction of a flagstone sidewalk in said South 
Park street in front of $aid Campbell's property according to bill 
attached and made a part hereof," and we find the bill referred to for 
laying 312 J4 square feet of stone sidewalk. This is a sufficient com- 
pliance with the requirements of the act and the amendment cures the 
defect complained of in the original lien. The act does not require a 
bill of particulars and a mere general description of the kind of work 
is sufficient : The authority to amend at any time is conferred by Sec. 
35 of the act, and is a matter of right, saving intervening rights, and 
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excepting amendments after the time for filing has expired which un- 
dertakes to substitute an entirely different property from that origin- 
ally described in the claim. 

Now, May 7, 1906, leave is granted to plaintiflF to file amended 
Hen, and upon the filing of the same the fule is discharged. 



In the Court of Com/nwn Pleas of Lackawanna County, No, 236, No- 
vember Term, 1906, 

SUR PETITION FOR MANDAMUS. 
ComnwfViveaJth ex rel. etc, vs Robert W. Allen, Register of Wills. 

Under Section 25, Act of 15th March, 1832, P. L. 142, relatinsr to the probate 
of wills where objection is made or cavea^t filed, It is for the court to 
determine whether the request is proper and the matters in controver- 
sy disputable and difficult. 

The remedy by mandamus is a matter of risrbt when properly asked for. It is 
not properly asked for by one who has already, by his own act in ^k- 
ing an appeal, dispensed with all necessity and removed all occasionifor 
issuinsT the writ. 

Messrs. O'Brien, Martin & Fitzgerald, for plaintiff. 

Mr. R. H. Holgate, for defendant. 

Opinion by Newcomb, A. L. J., November 8, 1906. 

This case comes before us on special demurrer to respondent's 
answer to an alternative writ to compel the register of wills to certify 
to the Orphans' Court contested proceedings pending before him on 
the probate of an alleged will. The writ was applied for under section 
25, act of 15th March, 1832, P. L. 142, relating to the probate of wills 
where objection is made or caveat filed, and prescribing the conditions 

m 

Upon which the matters in controversy shall be referred by the regfis- 
ter to the Orphans' Court for decision. In such case the section pro- 
vides that, "Where any question of kindred or other disputable and 
difficult matter comes into controversy before any register he shall, 
at the request of any person interested, appoint a Register's Court 
for the decision thereof,'' etc., etc. 

While the petition is not so definite and precise in all particulars 
as it might be, the respondent,. by his answer, has taken defense on the 
merits. In certain particulars some of the averments of the. answer are 
repugnant to each other, and for that, among other reasons, it is chal- 
lenged by the demurrer. Enough appears, however, to show that 
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Gustave Brady died August ist this year it D«nmore, this county, the 
place of his domicile, seized of both re^l and personal estate; that on 
the 3rd of August the relators filed with the register of wills a caveat 
against the probate of any paper writing as the will of the deceased; 
on the same, day Mrs. Jennie E. Brink, cousin of the deceased, with 
whom he had lived for some years up to the time of his death, pre- 
sented for registry a paper purporting to be his last will, dated Novem- 
ber 3, 1904, devising to her his entire estate and appointing her sole 
executrix; the caveators are nephews of the deceased. Whether' they 
are his next of kin does not affirmatively appear, but their interest is 
neither denied nor called in question, and on both sides the arguments 
have assumed that that caveators are among the next of kin to the de- 
ceosed. It further appears' that a hearing was had before the register at 
which the testimony of several witnesses pro and con has been taken 6n 
various dates between August 26th and September 28th ; that three ques- 
tions have been in controversy, to wit, the due execution of the alleged 
will, the testamentary capacity of the testator, and undue influence on 
. part ^of the devisee and others ; further controversy arose over the ad- 
missibility of evidence which the register was called upon to decide ; 
on September 28th the caveators presented to the register a request in 
writing as well for an issue to be directed to the Common Pleas as for 
the appointment of an Orphans' Court to try these several questions; 
the requests were not complied with and the register proceeded to hear 
further testimony on part of proponent in rebuttal, at the close of 
which October ist was fixed as the time to hear arguments as to the 
validity of the will under the evidence before him; from that time to 
this be has held the case under consideration on the merits; in the 
meantime, on October 5th, by paper filed and order endorsed thereon 
by him, leave was granted to withdraw so much of the request as re- 
ferred to an issue so that it should stand as a demand only for a certifi- 
cate to the Orphans' Court. 

It is clear that the proceedings developed a serious controversy 
as to the physical ability as well as the mental capacity of the deceased 
to make a will at the time of its date. While it is true that in the last 
paragraph of his answer the respondent says he has at no time re- 
fused to certify the proceeding "upon a proper request or upon any 
evidence sufficient to bring into the proceeding here or selsewhere 'a 
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difficult or disputable matter' of any nature whatever," the fact re- 
mains that he has not so certified the case, and we think it is for the 
court to determine whether the request was proper and the matters 
in controversy difficult and disputable. From what has already been 
stated it is safe to say disputable matters have arisen, and all judicial 
experience shows that no substantial controversy as to the physical 
ability and mental capacity of an alleged testator to make a will is free 
from difficulty. The nature and character of the evidence proper for 
^/consideration, the weight of the evidence, the qualification of witnesses 
. to express an opinion, etc., etc., are all questions that can only be pro- 
perly passed upon by a judge learned in the law. This case may be 
further complicated with questions of the burden of proof if it appear 
as is contended by the petitioner that the devisee stood in a relation of 
confidence to the deceased. k 

The statute presecribes no special formality as to the request for a 
certificate. It is believed to be sufficient in form if it fairly makes 
known to the register the nature and character of the controverted mat- 
ters and the desire of the party that they be referred to the Orphans' 
Court. While it would be good practice in framing the request to state 
with somewhat more precision than is found here the specific questions 
arising out of the controversy to be tried by the Orphan's Court, yet the 
substance of the questions appear, and we think that is sufficient. The! 
manifest purpose of the statute should not be sacrificed to any degree 
of formality not essential to a just and orderly administration of the law. 

This brings us to the final question in the case. It is contended 
that the relator has a full and complete remed}^' at law by appeal from 
the register's decision if it should be adverse, and for that reason the 
renied} by mandamus will not lie. For this contention the learned 
counsel relies on what was said by the Supreme Court in Com. ex rel. 
vs. Thomas, 163, Pa., 446. True it is there said the writ cannot be suc- 
cessfully invoked unless there be a grievance which cannot otherwise 
be adequately remedied. This, in connection with the general rule also 
referred to there that "in all cases where full and ample remedy may be 
had either by appeal, writ of error or otherwise from the jugment, de- 
cree or order of the subordinate court, mandamus will not. lie," is re- 
lied upon by the respondent as decisive against the writ in this in- 
stance. Such understanding of that case overlooks the important fact 
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that the proceeding there had go^e to judgment, an appeal from the 
register's decision had been taken and in that way the whole contro- 
versy had been transferred to the Orphan's Court Before application 
was made for the writ. The dispute resolved itself into a question as to 
which of two wills v/as valid. As it stood upon the record the nature 
of the case was such that if the appeal should be successfully prosecuted 
the will set up by the appellant would necessarily stand established. 
Keeping that fact in mind the force of what is said by the court can be 
appreciated. "On the facts here," says the coiirt, "the writ was not one 
of right on the part of the relators. Their right to have it issued de- 
pended wholly on whether it was a necessary step to a proper adjudi- 
cation of the dispute. If it accomplishes nothing of substance, aids not 
in the administration of justice, it is not a right. Writs of this nature 
are not issued to gratify the whims of suitors." And further, "As every 
question necessarily cOmes before the Orphans' Court on appeal, the 
appellees have a complete and adequate remedy to which this mandam- 
us cannot, in the least, contribute." In other words, under the facts 
there the writ would only serve the purpose of getting the case in the 
Orphan's Court in duplicate. To say the least that would be a vain 
and empty formality. That is what the Court meant in saying "for 
that reason and that alone the decree is reversed." 

Viewed in that light the decision is in harmony with the dectrine 
of the earlier cases of Com! vs. Bunn, 71 Pa., 405, and Wickershane's 
Appeal, 75 Pa., 334, with which it would be so flatly in conflict if the 
effect contended for by respondent be giv^n it that they would stand 
virtually overruled. These cases hold that the act of 1832 leaves the 
register no discretion where the matter in controversy is plainly dispu- 
table. In Com. vs. Bunn, referring to section 25 of the act, the court 
said: "These are plain words and are imperative beyond a dopbt in 
any of the contingencies mentioned in the section, that the register shall 
proceed no farther himself but call a Register's Court." This reaffirmed 

in Wickershane s Appeal, and is believed to be the settled construction 
of the statute which the court did not intend to disturb in Com. vs. 
Thomas. That construction amounts to this, that the remedy bv man- 
damus is a matter of right when properly asked for. But Com, vs. 
Thomas' holds that it is not properly asked for by one who has already 
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by his own act in taking an appeal dispensed with all necessity and re- 
moved all occasion for issuing the writ. That is a very different thing 
from the proposition that because the right of appeal exists and can 
eventually be resorted to if the decision be adverse, therefore, such 
right is exclusive of .the remedy by mandamus. It was not the exist- 
ence but the voluntary exercise of. the right of appeal, in a case where 
it answered all purposes, that was held to be detisive against the relator. 
If the respondent's view of that decision should be accepted it woiild- 
nullify an express statutory provision which by its unmistakable terms 
under certain conditions imposes a plain duty upon the register. We 
are not prepared to do that, and on the facts here such conditions ap- 
pear. Seeing no reason for refusing the writ the demurrer is sustained 
and a peremptory writ awarded as prayed for. 



That no trust is created by a conveyance of property to a religious 
society is held in St. James' Parish vs. Bagley (X. C.) 70 L. R. A. I0o, 
notwithstanding a recital tliat it is for the purpose of aiding in the 
establishment of a home for indigent widows and orphans^ or in the 
promotion of any other charitable or religious object, where no trust 
is expressed, and the habendum clause vests the property absolutely in 
the society. 



Requiring payment of a license fee, under penalty, by a merchant 
who, having already paid the privilege tax upon his business, issues 
trading stamps in connection therewith, is held, in Montgomery vs. 
KeiUy (.A.la.) 70 L. R. A. 209, to be an attempt, under the guise of a 
license tax, to fix a penalty on him for conducting his business in a cer- 
tain, way, and to be unconstitutional and void. 



Safety gates at the intersection of a railroad and a highway aie 
held; in Seibert vs. Missouri P, R. Co. (Mo.) 70 L. R. A. 72, not to be 
a nuisaijce, although placed inside the curb, where sufficient space is 
left for travel, so as to come within the rule that a municipal corpor- 
ation cannot authorize a nuisance in the highway. 
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lit th€ Court of Comtnon Pleas of Lackawanna County, No. 221, Sep- 
tember Term, 1905. 

RULE FOR A NEW TRIAL, 
J. W. Guernsey vs. F. C. Pilger. 

A contract in suit was under seal and contained ia provision that "no verbal 
agreement will be recognized whatever." The defence was the denial 
of any .contract. Defendant admitted the genuineness of his signa- 
ture but asserted that it was obtained by a trick of the plaintiff's 

ageiit. 

There was no question of varyijig or- reforming the writing signed' by the par- 
ties« or restraining Its enforcement, but rather whether there was any 
contract between them. -It was a defence seeking the cancellation not 
of a contract, but of a pretended contract. The case was purely a 
question of credibility and weight of the evidence with the burden 
on the defendant. 

Messrs. Vosbuirg & Dawson, for plaintiff. 

Messrs. O'Brien, Martin & Fitzgerald, for defendant. 

Opinion by Newcomb, A. L. J., June, 1906. 

Various reasons were assigned for new trial but at the argument 
all were abandoned except the second which charges error in the affirm- 
ance of plaintiff's third point, as follows : "That the contract in suit 
is under seal and contains a provision that 'no verbal agreement will be 
recognized in any way whatever.' It is presumed by the law that this 
paper contains all of the agreement of the parties, and even if the jur}' 
find that there was a separate verbal agreement made by E. W. Guern- 
sey which differed in any way from the terms of the written agreement 
the written agreement must control under the evidence in this case, and 
no verbal agreement on the part of E. W. Guernsey made in connection 
with the signing of the written, instrument would.be sufficient in law to 
invalidate the contract in suit ; so even if the jury find that there was 
some. parol agreement differing from the terms of the written instru- 
ment, this alone would not constitute a defense, and if nothing more 
has been shown to the satisfaction of the jury the verdict must be for 
the plaintiff." ^ 

This was affirmed with some hesitation after counsel for defend- 
ant at the court's request had made such criticism of plaintiff's points 
as he saw fit without fmding any fault with this one. 

We think now our first impression was correct and the point should 
have been refused as inapplicable to the particular facts in controversy. 
Such instruction is appropriate where the defense is an effort either to 
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reform a writing on the ground that something not intended had been 
omitted from or added to it, or else to restrain the use of the writing 
as a fraudulent violation of a collateral agreement upon the faith of 
which its execution was procured. In both of those instances the mak- 
ing of a contract is not in dispute. The attempt to put the evidence of 
the contract in writing is not disputed. The dispute is either a ques- 
tion of terms and conditions intended to be incorporated in it, or of the 
right to use it in view of the collateral agreement. Both defenses ne- 
cessarily presuppose the existence of a contract. In the present case 
while somehting was said during the trial about reforming the written 
instrument in suit it was in no proper sense a case of reformation of 
contract. The defense was a denial of any contract. True, the de- 
fendant admitted the genuineness of his signature to the paper which 
purported to be a piano lease binding him to pay the sum of. $275, but 
he denied making any such contract, and asserted that his signature 
was obtained by a trick of the plaintiff's agent, who requested permis- 
sion to put the piano in his house temporarily for his own convenience 
after failing to induce him even to bargain, much less to enter into any 
agreement for it. If his story was true the agent took advantage of the 
fact that the defendant couldn's read, and procured his signature upon 
the assurance that it was a mere receipt or voucher by which he could 
account to his principal for the whereabouts of the piano, coupled with, 
the assurance that he would call and take it away in a few days. This 
was what was affirmed on one side and squarely denied on the other. 
The real issue was thus sharply defined. There could be no nlis'under- 
standing by the jury nor anypne else as to the exact question upon 
which the case turned. There was no question of varying or reforming 
the writing signed by the parties, or restraining, its enforcement, but 
rather whether there was any contract between them. It was a de- 
fense seekmg the cancellation not of a contract, but of a pretended con- 
tract. If there were a contract at all it was the contract evidenced by 
the lease. If the evidence of the defendant was believed there never 
was a contract, and the jury were distinctly instructed to that effect. 

While the case didn't call for the instruction complained of we are 
convinced that it did the defendant no harm. Under some circum- 
stances it might have tended to confuse the minds of the jurors. Un- 
der the evidence and general charge in this case there is no ground for 
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the belief that it had any such tendency. The case was purely a ques- 
tion of the credibility and weight of the evidence with the burden on the 
defendant. The jury were not convinced that he told the tfuth. The 
evidence amply warranted the finding iaind we see no reason to disturb 
their verdict. 

The rule for new trial is discharged. 



In the Court of Common Pleas of Lackawanna County, No. 710, May 

Term, igo6. 

EXCEPTIONS TO SUPPLEMENTAL AFFIDAVIT OF DE- 
FENCE AND RULU FOR JUDGMENT 

Yellozv Cliff Land Itnprai^nn^nt Co, vs. Peck Lumber Manufacturing 

Co. 

An affldiavit of defence was found to be objectionable because of vagueness 
and uncertainty and as failing: to show that any damages had accrued 
to defendant prior to the commencement of the suit. A supplemental 
affidavit was filed and in it set-off was taken as the defence. 

Held: When defence is taken on the grround of set-off the defendant, in a 
sense, assumes the affirmative of the issue. It was only fair to the 
plaintiff that the affidavit of defence in such cases should be tested 
by the same rules that would apply to his declaration if he were suing 
for the damagres in question and the sufflciericy of the declaration were 
challenged by demurrer. 

Mr. T. F. Wells, for plaintiff. 

Messrs. Patterson & Rymer, for defendant. 

Opinion by Newcomb, A. L. J., November 6, 1906. 
. By opinion filed August 13th, we directed judgment unless a suf- 
ficient affidavit were filed within one week, to meet defects in the former 
affidavit in this case. That was believed to be defective in two particu- 
lars. The plaintiff's claim was admitted to be correct, but recovery was 
sought to be prevented by a plea of set-off, growing out of an alleged 
breach by plaintiff of its contract with defendant in an indepdendent 
transaction, for which the latter asked damages in excess of the claim. 
We held the affidavit to be objectionable. First, as vagfue and uncer- 
tain in respect to the alleged breach ; and, second, as failing to show that 
any damages had accmed to defendant prior to the commencement of 
the suit 
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Time was given to file a suiEcient affidavit, because the one then 
under consideration seemed to suggest the existence of a set-off . But 
it appeared to us, and was so stated, that if so the defendant ought to be 
able to set it forth in unmistakable terms. In pursuance of that order 
the supplemental affidavit was filed, and the question now is whether 
it supplies the defects f6r which the o.ther was adjudged insufficient. 

In taking defense on the ground of set-off the defendant in a sense 
assumes the affirmative of the issue. It is only fair to the pkintiff that 
the affidavit of defense in such casei should be tested by the same rules 
that would apply to his declaration if he were suing for the damages in 
question and the sufficiency of his declaration were challenged by de- 
murrer. Treating the exceptions here as a demurrer to defendant's 
statement, the question resolves itself into this, does the affidavit make 
out a prima facie case for damages so that the court could enter judg- 
ment and liquidate the amount if issue were formally joined thereon at 
suit of the defendant ? We think not. 

The contract, the breach of which giveis rise to the claim, was 
formed by the oral acceptance of a written order, dated October lo, 
1905, for seven carloads and of 1,400 specific pieces of hemlock lumber. 
The terms of acceptance were for reasonably prompt delivery at the 
different points mentioned in the order, for it was in these words, "We 
will get this lumber out for you right away." As to what would have 
been a reasonable time for delivery in no way appears. There is noth- 
ing to show where the plaintiff company, -its mills, if any, or other 
sources of supply were located ; nothing to show by the understanding 
of the parties, course of dealing, experience, custom of business, or 
othier circumstances, what would be a reasonable time for delivery of 
any or air of the parcels". Neither is there any averment as to what 
would be such reasonable time. It is essential that . something appear 
as to that in order to determine when the breach took place. The darn- 
ages are to be measured primarily by the market value of the lumber 
somewhere near the date when it was to be delivered. 

This serves to call attention to what seems to be the fatal prac- 
tical defect of the defendant's case as presented. 

It has been assumed by the company that its damages are to be 
tested by the market value on May ist, this year. That might imply 
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that in its opinion the breach occurred shortly before that date. But 
a material element of its case is not to be left to such implication. But 
it might imply something else. There is an ambiguous averment that 
in consequence of the plaintiff's breach the defendant on that day was 
compelled to buy hemlock to supply that which plaintiff had failed to 
deliver. Whether its meaning is that the lumber was in fact supplied 
in that way and at that time is not made entirely clear. But assuming 
that is what is meant it cannot be said that the price paid is shown. 
The averment is that '*an advance price" was paid. Then follow sched- 
ules showing the contract price to be paid the plaintiff in one column 
and in another column, not the price alleged to have been paid by de- 
• fendant, but the **market value.'' 

Now let it be assumed in favor of the defendant that the breach 
occurred near enough to May ist so that the market value on that day 
is drawn in question, it could do either one of two things. It could go 
without lumber and sue for the difference between the contract ' price 
and the market value, if there were a market — and it would so appear 
by this affidavit — or it could buy the lumber in the market, and sue for 
the loss, if any, actually realized by reason of paying an advance price. 
Ther is nothing in this affidavit to show that defendant paid the market 
value. To say that it paid '*an advance price'' and follow that with. a 
schedule showing the "market value*' on that day is not the equivalent 
of in averment of such whit was paid. If the defendant bought any 
lumber at that time to take the place of that in suit, it well knows what 
was paid for it and it would be just as easy to set forth the figures as it 
is to specify the contract price. The defendant can recover no more 
than his actual damages. If he bought lumber elsewhere and paid no 
more than the market yalue he can set off the difference whatever it. 
may be. But what that was we cannot say from an examination of the 
papers. Putting the most favorable construction, on the affidavit the 
most we can sav is : 

First-^On or just before May ist there was a breach of Tplaintiff 's 
contract in another transaction for the delivery of lumber. 

Second — On that day defendant bought in the open market other 
lumber to supply that for which plaintiff was in default. 

Third — That the market value of the lumber was then a certain 
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figure itr excess of the price at which plaintiff had contracted to de- 
liver it 

Fourth — ^The price paid by defendant on May ist is undisclosed. 

The law applicable to these facts is believed to be that the differ- 
ence between the contract price and the market value at the time of the 
breach is the limit to which defendant can go in its claim for damages 
in any event ; and having in fact supplied itself with lumber as claimed, 
the difference in price actually paid, not exceeding that limit, is the 
measure of its damages ; and further, in order to prevent judgment in 
such case by an affidavit of set-off exceeding plaintiff's claim, without 
other defense, it is incumbent on the defendant to set forth explici-tly 
the price paid. 

For further discussion of the principles believed to apply to this 
case reference is made to 

Haskell vs. Hunter, 23 Mich., 305. 

Wehle vs. Haviland, 69 N. Y., 448. 

Arnold vs. Blabon, 147 Pa., 372, 

Theiss vs. Weiss. 166 Pa., 9. 

The exceptions are sustained and the rule for judgment is made 
absolute. 



In the Court of Common Pleas of Lackmwinna County^ No. 55/. 

March Term, 190$, 

TRESPASS, 

RULE FOR A NEW TRIAL. 
Helen M. Fuller vs. Uriah Cole. 

"Margain of the lake" is a term of unequivocal import, meaning the ' line 
where the earth and water meet around the lake. By the use of these 
words riparian owners declare their intention to make, not the middle, 
but another part of the lake — the edge of the water — the boundary line. 

Messrs. Willard, Warren & Knapp, for plaintiff. 

Messrs. J. W. Carpenter, Agib Ricketts and Fred. C. Hanyen. for 
defendants. 

Opinion by Edwards, P. J., August 13, 1906. 

Counsel for both parties asked for binding instructions in this case. 
After hearing arguments on both sides we instructed the jury to retttm 
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a verdict in favor of the plaintiff and to assess the damages ^t a nomi- 
nal Slim. A verdict for six cents was rendered. 

On a review of the whole record we can find no sufficient reason 
to change our mind. 

1. The purpose of the actix>n is to establish plaintiff's title to Lily 
Lake, or Wall Pond. We held that the plaintiff had proven a record 
title to at least nine-tenths of the lake, there being outstanding in some- 
body else a life interest in an undivided one-tenth. The deed to the 
plaintiff for this interest was offered in evidence; but, being subsequent 
to the date of the trespass and to the time the suit was begun, it was 
rejected. The fact of the outstanding interest is of little moment and 
can be of no avail to the defendant in this case. The record title from 
the commonwealth down is voluminous and somewhat complicated. 
Nevertheless, the plaintiff, in our judgment, the question being for the 
court, has made a good paper title. 

2. The defendant owns land bordering on the lake and he defends 
partly on the ground that he is a riprarian owner and that his land ex- 
tends to the middle of the lake. This claim is clearly Untenable. De- 
fendant's land is described by metes and bounds, two of the courses 
running as follows: "Thence ^ south 44 degrees west 79 perches and 
5-10 of a perch to a corner in the edge of JVall Pond (Lily Lake) ; 
thence along the edge of said pond * * * 31 perches to a comer in 
the edge of said pond." These are his lines. His land comes to a cor- 
ner in the edge of the lake, thence along the edge of the lake 31 perches, 
and thence away trom the lake. On what authority does the defendant 
claim that he owns to the center of the pond? The question is settled 
in Pennsylvania and we refer only to Baylor vs. Decker, 133 Pa., 168, 
and Smaulter vs. Boyd, 209 Pa., 146. There are other cases on the 
same point. We think the doctrine is well stated in Lembeck vs.- Nye, 
Supreme Court of Ohio, reported in 21 American State Reports, on 
page 834, in the following words: " 'Margin of the lake* is a term of 
unequivocal import, meaning the line where the earth and water meet 
around the lake; by the use of these words the parties have declared 
their intention to make, not the middle, but another part, of the lake 
— the edge of the water — the boundary line. No other construction 
can be given to the words the parties themselves have chosen, without 
doing violence to the meaning; and an intention contrary to the one 
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expressed by the very words selested by the parties themselves cannot 
be presumed." This contention of the defendant, therefore, falls in 
the face of indisputable authority. 

3. Defendant also claims the right by prescription to cut the ice 
on the lake. What are the undisputed facts as testified to by the de- 
fendant and his witnesses? He and several other persons who own 
land bordering on the lake, as well as many persons who are not owners 
of land near the lake, have periodically for more than twenty-one 
years fished in the waters of the lake and have boats thereon, and have 
cut ice and have drawn logs over the lake in winter. This they have 
done air over the lake : not within any particular lines or in the exercise 
of any alleged riparian rights, but indiscriminately, in common with 
others and without regard to the location of particular lands on the 
shore. Even the trespass complained of in this case was committed 
b} the defendant at a point opposite somebody else's land. Can title 
by prescription be acquired in this way? We went over this same 
question in relation to fishing in the case of Gibbs vs. Sweet, 7 Lacka- 
wanna Legal News, 18, and we here refer to the cases therein cited, 
as well as to the opinion of the Superior Court in the same case. The 
defendant', therefore, having no right to cut ice as a riparian owner, and 
not haying acquired suth right by prescription, his whole defense falls. 
And having held that the plaintiff had proven title to Lily Lake, there 
was nothing left for the jury to do except to assess the damages, which 
they did at six cents. 

We find nothing else in the case or in the reasons for a new trial 
requiri^ig further discussion. 

Now, August 13, 1906, the rule for a new trial is discharged and 
a new trial is refused. We note an exception for the defendant. 



A wharf owner is held, in The Davidson (*U. S. D. C. R. 1.) 70 L. 
R. A. 193, to have no right to exact wharfage from a vessel which, 
lying in the public navigable stream at an adjoining wharf, merely 
overlaps his wharf at a time when he has no actual need to wharfage 
are collated in a note to this to Use it. The other cases on the right to 
case. 
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In the €ourt of Comfnan Pleas of Lackawanna County, No. &i, May 

Term, 1906. 

Quo Wcerranto. 

DEMURRER TO RESPONDENT'S ANSWER. 

Commonweatth ex, rel, W, R, Lewis, District Attorney,, vs, WiUiam 

Saunders. 

When the duration of a term of office is fixed by law it answers no purpose to * 
specify the term on the ballot. It is only when, in the same ward, bor- 
ough or district, as the case mi^ht be, and at the same election, candi- 
dates are to be elected for the different terms, as couhcllmen, is it nec- 
essary to specify the various terms on the ballott. 

Messrs; Vosburg & Dawson, for relator. 

Mr. R. J. Manning, for respondent 

Opinion by Edwards, P. J. 

The following are the facts established by the pleadings and agree- 
ment of counsel in this case : 

1. The borough of Moosic is divided into four wards, each ward ' 
being entitled to elect two councilmen. 

2. At the municipal election held in said borough last February 
two councilman were to be elected in the Third ward, to succeed two 
other councilmen whose terms were about to expire. The term for 
which each of the councilman was to be elected was two years as tixed 
by law. 

3. In the Third ward of said borough at said election four per- 
sons were candidates for councilman and the vote for the four was as 
follows : 

William L. Anthony x 103 votes 

Charles Broadhead 78 votes 

W. N. Ellis . , ..... . . . 70 votes 

William. Sanderson 41 votes 

4. On the Anthony and Broadhead ballots there was no term of 
years specified; the Ellis ballots specified a term of "one year" and "the 
Sanderson ballots a term of "two vears." 
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CONCLUSIONS OF LAW. 

1. The borough of Moosic having an even number of councilmen 
not dividable by three is subject to the provisions of the third section 
of the Act of June i, 1883, P. L. 54, which reads as follows: 

"That it shall be lawful for the qualified voters of the boroughs in 
the Commonwealth of Pennsylvania, which h.ave an even number of 
councilmen not dividable by three, and which do not now enjoy the 
right by special statutes, at the first election for borough officers next 
ensuing the passage of this Act, to elect one-half the whole number of 
councilmen for one vear, one-half for two vears, and annually there- 
after to elect one-half of the whole number for two years: Provided, 
that at the first election for borough officers, held after the passage of 
this act, the voters shall put on' their ballots the names of those who are 
to be elected for the different terms." 

2. When a councilman is elected for a regular term fixed by law 
it is not necessary to specify the term on the ballot. 

3. The fact that a term of two years was specified on the San- 
derson ballots has no legal sigfinificance and gives no superior advan- 
tage to Sanderson. 

4. In addition to the fact ,th'at Ellis had the least number of votes, 
it seems that the ballots cast for him having been marked for "one 
vear," he is doubly disqi^alified from holding the office of councilman. 

5. William L. Anthony and Charles Boardhead are the legally 
elected councilmen of the Third ward of Moosic borough and are en- 
titled to the offices. 

6. A judgment of ouster should be entered against William San- 
derson and against W. N. Ellis. 

DISCUSSION 

While there are two separate cases before us the answer in one is 
a duplicate of the answer in the other case. For this reason the opin- 
ion is written in the Satiderson case, No. 61. May Term, 1906. and the 
merits of both cases are herein considered. 

The question of law involved is so clear that any extended dis- 
cussion is unnecessary. The Act of Assembly fixes the term of a coun- 
cilman of Moosic borough at two years, and when the duration of a 
term of office is fixed by law it answers no purpose to specify the terms 
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on the ballo . As well might the ballot for a judge specify "for ten 
years" or the ballots for county offices specify "for three years." It' is 
only when, in the same ward, borough or district, as the case might be, 
and at the same election, candidates are to be elected for different 
terms, as councilmen, is it necessary to specify the various terms on the 
ballots. If, for instance, in a borough or in a ward, councilmen are to 
be elected for one, two and three years, it is essential that each ballot 
should specify the term voted for. This, in effect, is the doctrine laid 
dowri in Com. vs. ^Fletcher, 160 Pa., 456. The term of every council- 
man in Moosic borough is two years; hence, designations on ballots 
specifying the duration of terms of office for councilmen are superfluous. 
We, therefore, give judgment for the relator upon the demurrer 
with costs, and we adjudge that William Sanderson is guilty of usurp- 
ing* or intruding into and unlawfully holding and exercising the office 
of councilman of the Third ward of the Borough of Moosic, and it is 
further adjudged that the said William Sanderson be ousted and al- 
together excluded from said office. 



A surety company having charter power to finance other com- 
panies, and having actively undertaken to do so with respect to a par- 
ticular one in whose success it is largely interested, is held, in First Nat. 
Rank vs. Guardian Trust Co. (Mo.) 70 L. R. A. 79, to have no right to 
plead ultra vires in defense of its liability as surety on a note executed 
to obtain necessary funds for it, where the payee parted with his money 
under the belief that the trust company, in placing its name on the note, 
was pursuing its known policy with respect to the maker thereof. 



A railroad company which finds a drunken trespasser, who has to 
its knowledge recently, after being aroused from a dnmken stupor, left 
the train of another company at its station, asleep in its switch yard, is 
held, in Cincinnati, N. O. & T. P. R. Co. vs. Marrs' Admx. (Ky.) 70 
L. R. A. 291, to be bound either to see him safely out of the yard, or to 
exercise at least ordinary care to avoid injuring him in moving the 
switch engine about, where, under the circumstances, it is reasonable to 
anticipate his presence. 
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In the Court of Common Pleas of Lackawanna County, No. S59f 

March Term, 1904. 

RULE FOR A NEW TRIAL, 
W. B. Rdgers vs. C. H, Schadt and Adolph Marcus, 

Upon a dissolution of an attachment undw the Act of March 17, 1869, P. L 9. 
and lt« supplementa, the sheriff is bound to restore the gbods to the 
owner unless prevented by the intervention of some cause over which he 
could have no control. 

An action of trepass was brousht against the sheriff and an attachlnir cred- 
itor. There was a verdict against the defendants Jointly, showing that 
the attaching creditor waA found to- have participated in the actii of the 
sheriff. 

The grounds of defence was the alleged fraudulent -character of the sale un- 
der which the plaintiff claimed title from the defendant in the attach- 
■ ment. 

In the Judgment of the court the attaching creditor failed to impeach that 
transaction. 

Held: That the measure of damages was the value of the goods of which 
the evidence showed the plaintiff to be deprived. 

Messrs. Harding, Mumford & Zimmerman, for plaiqtiff. 

Messrs. O'Brien,' Martin & Fitzgerald,, for sheriff* 

Mr. John F. Scragg, for attaching creditor. 

Opinion by Newcomb,'A. L. J. 

This is an action of trespass growing out of an attachment under 
the Act of March 17, 1.869, P. L. 9, and its supplements. The defend- 
ants are the sheriff and the attaching creditor. The writ went out 
against one O. R. Rogers, a brother of the plaintiff here. It was issued 
July -2* 1903, returnable to September term following, for the purpose 
of seizing a stock of merchandise in a store at Moosic where O. R. 
Rogers had for some three years been in business. On that date the 
sheriff made a paper service of the writ, and finding \V. B. Rogers in 
possession sommoned him as garnishee, and not finding the defendant 
returned the writ as to him "nihil habet." July 6th the sheriff closed 
the store, locked it, and put it in charge of a watchman by whotm he 
kept possession of the property until July 24th, when, with his per- 
mission and in his presence, the goods, or most of them, were sold at 
public sale by a constable. The sale was made on an execution upon a 
judgment recovered against O. R. Rogers July 30th before an alderman 
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at the suit of another creditor. In order that a -levy might be made for 
this purpose the sheriff caused the store to be opened for the constable 
July i8th. Out of the proceeds of the sale the sheriff received from the 
hands of the constable enough money to cover his writ, costs and ex- 
penses, including $54 paid for services of the watchman. Later, at the 
instance of the defendant in that proceeding and after hearing on the 
merits, the lien of the attachment was dissolved. The point at issue 
there was a bona fides of a transfer of the property by O. R. to William 
B. Rogers, claimed to have been made June 27th. In the judgment of 
the court the attaching creditor failed Jo impeach that transaction. The 
plaintiff's case here was founded upon title acquired by that transfer, 
coupled wtih notice to the defendants prior to his exclusion from the 
store. 

There was no dispute about the plaintiff being found in possession 
of the property and claiming it as his own when the sheriff went there 
July 2. (See sheriff's return, p. 68, and testimony of Deputy Sheriff 
Gaffney, pp. 88 and 89, transcript). 

As to the other defendant the evidence, if believed by the jury, was 
sufficient to warrant the finding that after service of the writ on this 
plaintiff as garnishee but before anything had been done to exclude 
him from possession of the goods, he had definite notice of the plaintiff's 
claim when the parties were together at the sheriff's office ; that on that 
occasion he assured the plaintiff of his intention to close the store unless 
his claim, together with one which he held by assignment, was paid in 
full with costs ; that he was present as a bidder at the constable's sale, 
and accepted the benefit of it to the extent that its proceeds were applied 
to the payment of costs incurred on his writ, amounting to $68 for 
which he was liable. These facts, if found, we held sufficient to warrant 
the inference that he participated in the trespass, if any there were, of 
the sheriff. We held that the sheriff was bound upon the dissolution 
of his lien to restore the goods to the owner unless, prevented by the 
intervention of some cause over which he could have no control ; and 
that if in the meantime he voluntarily and without the co-operation of 
the other defendant suffered them to be disposed of by the constable the 
liabilitv for their value would be that of the sheriff alone. • In the ab- 
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stract the duty of the sheriff in the event that his lien is dissolved is to 
restore the propcrt} to the possession of the person from whom he took 
it, but in this case it is a matter of no moment that we said 'owner" in- 
stead of the party in possession. The plaintiff was the party from 
whose possession the goods were taken, but in order to recover he had 
to show that he was the owner.- There was a verdict against the de- 
fendants jointly showing that Marcus was found to have participated in 
the acts of the sheriff. His conduct was entirely consistent with that 
conclusion. It was such as implied his knowledge of the fact that the 
constable had been permitted to take the property in execution, for he 
was present at the time and place of sale. He participated in it as a 
bidder, and thereby aided and abetted it. This was th uncontradicted 
evidence, and coupled with his alleged declaration at the sheriff's of- 
fice before the store was closed — also uncontradicted — ^and with his 
sharing in the proceeds of the sale, and in the absence of any evidence 
to the contrary, leaves no doubt in our minds that it was for the jury to 
say whether there was arty concert of action between the defendants 
in and about the seizure and subsequent disposition of the goods, where- 
by the plaintiff, if the owner, lost them. If the attaching creditor dis- 
countenanced the proceeding in any way he did not say so at the trial. 

We see no error in submitting the question of joint liability to trie 
jury, and this disposes of the only reason urged for new trial on be- 
half of Marcus. 

As to the merits : The ground of defense was the alleged fraudu- 
lent character of the sale under which the plaintiff claimed title from 
the defendant in the attachment. At the outset we were inclined to 
adopt the plaintiff's theory that the action of the court in dissolving the 
Hen of that writ was conclusive on that question. Further consideration 
convinced us that this theory was untenable and the case went to the 
jury at large under instructions which upon review appear to have been 
adequate. The verdict establishes the following facts : 

1. The plaintiff took title to the goods in question by bill of sale 
June 27, 1903, in good faith for a valuable and fairly adequate consid- 
eration, without collrsion with his brother in any intent to hinder, de- 
lay or defraud the brother's creditors. 

2. Transfer of possession accompanied the sale ; and 
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3. The sheriff acted in the premises at the suggestion and instance 
of his co-defendant after both had notice of plaintiff's claim of title. 

These are the essentials of a case for trespass against both defend- 
ants and leave for consideration only the question of damages. The 
jury were instructed, as we think cleariy, that the measure of damages 
was the value of the goods of which the evidence showed the plaintiff 
to have been deprived. It is. now contended that we erred in "comment- 
ing on the figures at which Mr. ^^arcus estimated the stock. An ex- 
amination of. the testimony shows that in referring to his testimony we 
had in mind the figures mentioned by Mr. Whitehead, one of his wit- 
nesses. This, of course, was a mistake, but indeed we fail to see how it 
is sufficient to call for a retrial of the case. It was the privilege as well 
as the duty of counsel to call our attention to the error at the time, and 
vve can only account for his failure to do so upon, the assumption that 
it passed unnoticed, a thing that would not be likely to happen where 
fhe confusing of one witness' testimony with that of another is at all 
calculated to do any harm. 

The verdict shows that the jury assessed the value of the goods at 
about $1,800, to which they added ah amount equivalent to the legal 
rate of interest. Under the evidence we cannot say the damages at that 
figure are excessive. 

On a careful review of the. whole case it is believed to have been 
fully tried and fairly submitted. To grant another trial would, be only 
to allow another experiment with it. That we cannot do. The rule for 
new trial is, therefore, discharged. 



A railroad company which permits the rse upon its road of a car 
the coupler of which is so defective that it cannot be prepared for use 
without going between the drawbars of the cars, and without the Use 
of both hands, the exertion of considerable strength, and the consump- 
tion of more than the usual time, is held, in Chicago, M. & St. P. R. 
Co. vs. Voelker (C. C. App. 8th C.) 70 L. R. A. 264, to be guilty of 
actionable negligence, rnder a statute making it unlawful to permit the 
r.se of cars which cannot be coupled automatically by impact; without 
the necessity of going between the ends of the cars,. 
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In the Court of Common Pleas of Lackawanna County, No, 1202, Sep- 

tember Term, 1905. 

EXCEPTIONS TO REPORT OF VIEWERS, 
In Re: Paving and Grading Capouse Avenue in the City of Scranton. 

The Act of 1889 which^ drives abuttln^r property owners sixty days after the 
passa^re of the ordinance authorizing: the laying: of the pavement in 
which to make a choice of the kind of pavement to be laid is supplied 
by the provisions of the Act of 22d May, 1895, P. I^ 106, as amended 
by the Act of 26th of April, 1903, P. Lt. 301, which applies to all cities 
and so of course to cities of the second class. 

The provisions of the Act of 1895, as amended by the Act of 1903^ require the 
advertisement of an ordinance. The omission of such ardvertisement ia 
fatal to the validity of the ordinance. 

Mr. D. J. Davis, City Solicitor, for plaintiff. 

Mr. C. B. Gardner, for exceptants. 

Opinion by Kelly, A. L. J. 

The first and third exceptions raise questions of fact not appear- 
ing in the record, and as there hase been no evidence offered to sustain 
them they must be dismissed. The fifth is too general to require any 
notice or discussion, so we need give attention only to the second and 
fourth. 

The second is that the ordinance authorizing the improvement and 
upon which the proceedings were instituted was not based upon a pe- 
tition of the property owners abutting on the line of the improvement 
and that no opportimity had been given them to express their choice as 
to the kind of 'a pavement to be laid. The exceptant bases this excep- 
tion upon the provision found in Art. 5, Sec. 3, cl, 10, of the Act of May 
1/3, 1889, P. L. 277, relating to third class cities. At the time the ordi- 
nance in question was passed Scranton was a \hy of the second class 
and the laws relating to third class cities were not applicatile to it. 
Third class city laws do not apply to second class cities, generally speak- 
ing, and it can only be argued that the clause of the Act of 1889 referred 
to applies to the city of Scranton by virtue of Art. 20, of the Act of 
March 7, 1901. P. L. 20, which provides that, "All laws relating to 
cities of the third class shall continue to apply to_£ities of the second 
class which have passed or may pass into a. city of the sepond class by 
reason of an increase of population, except so far as such laws are sup- 
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plied by or in conflict with laws relating to cities of the second class,." 
We think the clause of the Act of 1889 which gives the abutting prop- 
erty owners sixty days after the passage of the ordinance authorizing, 
the la}ing of the pavement in which to make choice of the kind of 
pavement to be laid is supplied by the provisions of the Act of 22d 
May, 1895, P- L. 105, as amended by the Act of 25th April, 1903, P. L. 
301, which applies to all cities and so of course to cities of the second 
class. This Act provides in Sec. i, "That all cities in this Common- 
wealth shall have power, without petition of property owners, to grade, 
pave, curb, macadamize, and otherwise improve any public street or 
f>ublic alley, or part thereof, within their corporate limits: Provided, 
the ordinance or ordinances authorizing and directing such improve- 
ment shall be adopted and enacted by the affirmative vote of three- 
fourths of the members-elect composing the councils of the cities, and 
shall be approved by the Mayor or City Recorder thereof. No such 
ordinance shall be finally adopted and enacted in a less period than 
thirty (30) days from the date of its introduction, and in the mean- 
time copies of said ordinance shall be published in each of the official 
newspapers of such cities, once a week for three consecutive weeks, 
immediately following the introduction thereof, and in the event such 
cities shall have no official newspapers, then in at least two weekly 
newspapers, published in the county in which the cities are situate, once 
a week for three consecutive weeks." Under its provisions the prop- 
erty owners are not given the right to select the kindjOf pavemnt. 

The question as to the construction of Art. 20, of the Act of 1901, 
was before this court very recently in the case of City of Scranton vs. 
M. C. Ansley. et al.. No. 337, September Term. 1904, in which case 
Judge Newcomb wrote an opinion reported in VII Lacka. Jurist, 329, 
containing a full and complete discussion of the questioti. In it he 
stated, inter alia, "It is believed that its purpose was to provide for re- 
sort to the former charter only in case of necessity, in order to maintain 
regular and stable government without risk of derangement or inter- 
ruption by reason of the transition from one class to the other, and not 
to continre in force any third class city legislation, where, under the 

new charter or by general laws, the city is clothed with sufficient au- 
thority to act in the premises. For, viewed as a grant of power, the ex- 
ception takes out of the grant two descriptions of laws enacted fcJr the 
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government of cities of the third class : ( i ) Those conflicting with, 
and, (2) Those the function of which is adequately supplied by other 
laws applicable to cities of the second class.". We could not with any 
profit add anything to Judge Newcomb's discussion, and upon the au- 
thority of that case and the reasoning of the opinion we conclude that 
the clause of the Act of 1889 in question does not apply to cities of the 
second class. The second exception is, therefore, dismissed. 

We think, however, that the fourth must be sustained. While it 
does not appear of record that the ordinance was not advertised as re- 
quired by the provisions of the Act of 1895, 21s amended by the Act of 
1903, already quoted, yet it was admitted at bar by the counsel for the 
city that no advertisement of the ordinance was made. 

The omission of the advertisement is fatal to the validity of the 
ordinance. The Act gave to all cities power to pave, etc., without pe- 
tition of property owners, only on certain conditions, viz. : ( i ) The or- 
dinance shall be enacted by the affirmative votes of three-fourths of the 
members of councils and approved by the Mayor; (2) the ordinance 
shall not be finally adopted within a less period than thirty days from 
the date gf its introduction ; and (3) copies of it must be published in 
each of the official newspapers of the city once a w^k for three con- 
secutive weeks immediately following its introduction, and in case the 
city has no official newspapers then in at least two weekly newspapers 
published ii^ tjie county where such city is situate, once a week for three 
consecutive weeks. The purpose of imposing these conditions upon the 
power of cities to make such improvements is clearly apparent. The 
property owners arc the persons most directly -interested, and the Act 
recognizes, therefore, the property of giving them ample notice that 
legislation in the dty councils which affects them financially is pending. 
It requires at least thirty days shall elapse between the introduction and 
the passage of the ordinance so that no undue haste shall be used ; and 
it requires publication so that such legislation shall not pass without 
the knowledge of those not interested. The act contemplates that the 
property owners may have ample notice and ample time to be heard 
before the city councils if they Jiave objections to offer to the passage of 
the ordinance. It might well be in a given case that the property own- 
ers' protest might have the effeet of preventing its passage. To say 
that the provision of the act requiring publication is merely directory 
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and not mandatory would defeat the plain intention with which it was 
inserted. It could with just as much reason be argued that the provi3ion 
requinng thirty days to elapse before final passage is merely directory, 
Which would be in conflict with all of the law upon the subject of legis- 
tive requirements with reference to the passage of municipal ordi- 
nances. It is a principle of construction that the legislative purpose 
must be always kept in mind> and if that purpose would be defeated if 
the provisipns of the statute did not imply a prohibition to .do the thing 
in any other way, there can be no question of the mandatory character 
of the statute : 26 Am. & Eng. Ency. of Law, 688. This statute con- 
fers certain powers upon cities in the Commonwealth, and, therefore, 
another rule of construction leads to the same result, viz. : the principle 
that when a statute confers a power, privilege or immunity, the formal- 
ities or conditions which it prescribes for its acquisition are mandatory 
and imperative, in the sense that non-oDservance of any of them is 
fatal to the benefit sought : Ibid, 691, 

The case of Erie City vs. Willis, 26 Pa., 459, cited by counsel for 
the city, is not authority to the contrary. The learned President Judge 
of the Supreme Court, who wrote the opinion in that case, stated that 
what he had to say in discussing the question there involved was to be 
understood as relating only to an assessment by the civil engineer whose 
simple duty was to apportion the cost of a sewer by the foot front rule 
which would be a mere mathematical calculation. In that case the prin- 
ciple applicable was the one we find laid down by Mr. Justice Clark in 
Pittsburg vs, Coursen, 74 Pa., 400, that "A statute directing the mode 
of procedure by a public officer is in general deemed directory." But 
in this case, as we have already said, we have a statute conferring a 
certain power to be exercised in a certain manner, which is not to be 
interpreted by the same rule. 

This disposes of the queations raised by the exceptions, and we de- 
sire to take this opportunity to suggest that the petitions for viewers in 
the case were .not in prpper form.' We recommend that hereafter peti- 
tions of this character shall set forth affirmatively not only the passage 
of the ordinance with a copy of it attached together with a map of the 
improvement showing the properties to be affected, but also setting forth 
the fact of the passage of the ordinances by a three-fourths vote of 
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councils, its approval by the Mayor, that it was advertised as required, 
with proofs of publication. 

The fourth exception is sustained and the proceedings are dll set 
aside. 



Powers of sale and of substitution of trustee in a mortgage or 
deed of trust are held, in Frank vs; Colonial & U. S. Mortgage Co. 
(Miss.) 70 L- R. A. 135, to be coupled with an interest, so that they are 
not rcvdkcd by the death of the grantor. The question, Does power of 
sale in a mortgage or deed of trust confer an iriterest which prevents 
its revocation by death of the mortgagor? is the subject of a note to 
t|iis case. 



A mine odner is held, in Beresford vs. American Coal Co. (lowa)^ 
70 If, R. A. 256, to be liable for the act of his superintendent, who has 
general command of the operation of the mine, in sending the engineer 
away from the engine operating the cage hoist, and attempting to oper- 
ate it himself, knowing that he is incompetent to do so, by reason of 
which employees ascending the shaft are injured.. 



Neither a legal transfer of, nor a lien upon, the proceeds of milk' 
to be delivered by a producer to a. cheese manufacturer is held, in 
O'Neil Helmke (Wis.) 70 L. R. A. 338, to be effected by an, order 
directing the latter to deliver to a third person the proceeds of all milk 
which the producer shall deliver at the factory, in the future, where no 
contract exists requiring the delivery of any milk. 



The interest given general creditors of an insolvent estate by 
statutes providing for its distribution is held, 'in Blackman vs. Baxter 
(Iowa) 70 L. R. A. 250, to be sufficient to entitle them, through the 
administrator, to attack a chattel mortgage thereon not recorded before 
the death of the mortgagor, under a statute providing that no mortgage 
of persunal property, where the mortgagor retained actual possession 
thereof, is valid against existing creditors, unless recorded. 
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tn the Orphan^ Court of Cobtmbia Countji, No. ij, December 

Term, 1901. 

RULE TO SHOW CAUSE WHY ACCOUNT AND AUDITOR'S 
REPORT SHOULD NOT BE REVIEWED, 

In Re: The Estate of BUlington Ruckle, Deceased. 

There are but two cases in which a review, under section 1, of the Act of 
October 18, 1840, P. Ii. (1841) 1, of an account settled and confirmed in 
the Orphans' Court, can be claimed as a matter of risrbt: 1. For' error 
oX law, apparent on the face of tatter which has arisen since the decree, 
of matters of fact. 2. For new matter which has arisen since tre decree. 

As a matter of grace, a review may be granted for new proof which has come 
to light since the decree was made, and which could not have been used 
at the <nriginal hearing of the cause. 

A petition for review must allege that the balance found due by the decree 
sought to be reviewed, has not been paid and discharged by the, ac- 
countant. 

Messrs* Robert Howell and C. A. Small, for petitioners. 

Mr. A. W. Duy, for respondent. • 

Opinion by Sando, President Judge of the Prphans' Court of the 
Forty-fifth Judicial District, Specially Presiding, September 25, 1906. 

This proceeding is under Section i, of the Act of October 13, 1840, 
P. L. (1841) I, which provides for petitions of review, and gives the 
judges of the Orphans' Court power to open decrees of confirmation 
and to re-examine the accounts of executors, administrators and guard- 
ians. But the proviso to that Act expressly states that its provisions 
shall not extend to any case where the balance found due. shall have 
been actually paid and discharged. As distribution had been made by 
the acfministrator to the distributees entitled under the Auditor's re- 
port, it is quite clear, if we are governed by the statute, that this court 
has no jurisdiction to entertain the petition filed by Martha J. Kressler. 

The decedent Billington Ruckle, the illegitimate son of Martha 
Creveling, deceased, died on or about the nth day of April, 1900, in- 
testate, and without leaving to survive him any wife, child, or mother. 
Upon information of Clinton Herring, Esq., that there was an escheat 
of the decedent's estate to the Commonwiealth of Pennsylyania, the 
Auditor General appointed H. A. McKillip, Esq., escheator, who was 
also the administrator of the estate. 
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The administrator filed his first and final account on September 
13, 1900, the same being confirmed nisi on December 3, and on Decem- 
ber 5, 1900, exceptions were ftled' thereto by the attorneys for Martha 
J. Kressler, the present petitioner. On November 7, 1901, an agree- 
ment was reached, whereby the exceptions were withdrawn and an 
Auditor appointed to distribute the balance to and among the parties 
interested. This was done with the approval of the Auditor General 
who abandoned the claim of the Commonwealth for the purpose of sav-^ 
ing further litigation. 

The learned auditor in his conclusions of law held that all the 
claims enumerated in his findings of fact, under all th^ circumstances. 
were just, reasonable and proper charges against the estate and that the 
costs of the audit with the claims should first be paid out of the fund 
for distribution; and further that the decedent having died in- 
testate, wiUiout heirs or known kindred or surviving widow, that un- 
der the law^ of the Commonwealth there was an escheat, but, that the 
funds in the hands of the administrator being exhausted there was 
nothing remaining to distribute to the escheator. The auditor's report 
was filed December 2, 1901, and the same day the report was confirmed 
nisi, and on December 7, 1901, the report was confirmed absolutely. 
Whereupon the administrator paid out and distributed the fund, as ap- 
pears by the receipts taken and entered of, record upon the auditor's 
report 

On May 16, 1906, nearly five years later. Maltha J. Kressler filed 
her petition fpr review, alleging inter alia, that she was a half-sister of 
the decedent and entitled to participate in the fund. After more than 
five years after the confirmation of the administrator's account, the 
reasons should be weighty to induce a court to grant a review and open 
the account to further litigation, especially should the delay be clearly 
and satisfactorily accounted for. In such case there should be no 
laches : Scott's Appeal, 1 12 Pa. 427; The question of the petitioner's 
right to participate in the fund was adjuilicated by this Court, the ad- 
judication beipg founded upon the ruling of the Superior Court in Mc- 
Cully's Estate, 12 Pa. Sup. Ct, 78. 

There are but two cases in which a review of an account settled 

* 

and confirmed in the Orphans' Court can be claimed as a ^matter of 
right: 
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I. For error of law, apparent upon the face of the record ; -2, For 
new matter which has arisen since the decree. As a matter of grace, a 
review may be granted for new proof which has come to light since 
the decree was passed, and which could not haye been used at the orig- 
inal hearing of the cause : Hartman's Appeal, 36 Pa. 70. 

The petition avers no error in law apparent upon the face of the 
record, nor does it allege any new matter which has arisen or been dis- 
covered, or after discovered evidence, such as might under the rulings 
of the Supreme Court entitle the petitioner to the review ex gratia. 
Yet these are the sole grounds for a bill of review. The petitioner was 
not entitled to participate in the distribution of the fund in the hands 
of the administrator. 

The estate having been settled according to law and the fixed rule 
of procedure, and the petitioner being a stranger to the estate for the 
reason that the decedent was an illegitimate son of Martha Creveling, 
and died without making testamentary disposition of his property, the 
same escheated, and the petitioner being a legitimate daughter of Mar- 
tha Creveling, was and and is without legal status, as a claimant upon 
the fund. 

The Act of 1840 requires that the errors be specifically pointed out 
before rehearing be granted. Here there is little more than a general 
allegation that the account contains securities which the petitioner be- 
lieves are collectable, and the further general allegation that the peti- 
tioner believes the attorney fees, administrator's commissions and es- 
cheator's fees are wjthout warrant, extortionate and illegal. 

In Riddle's Estate, 19 Pa. 443, Justice Lewis, in delivering the the 
opinion of the Court, says : 

**A bill- of review, according to the first ordinances of Lord Chan- 
cellor Bacon respecting bills of that kind, can be brought only in two 
cases : the first is for error in law, appearing in the body of the decree, 
without further examination of matters of fact ; and the second for new 
matter, which has arisen after the decree. A bill of review may also, 
by special leave, be allowed for new proof that has come to light after 
the decree, which could not possibly have been used at the time when it 
passed. It is said that this rule has never been departed from." And 

"that the Act of 1840, which directed the court to give such relief as 
equity and justice may require may be understood as adopting the prin- 
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ciples of equity, which had heretofore governed Courts of Chancery 
in applications of this kind." And "to allow this to a party who cannot 
allege any error in law appearing on the face of the decree : or that he 
has discovered any new evidence, or that any new matter has arisen, 
would not be administering justice or equity." 

The construction given by the Supreme Court to the Act of Octo- 
ber 13, 1840, is now firmly settled. A petition for review, therefore, 
must aver error of law appearing in the record without further exam- 
ination of matters of fact, or new matter which has arisen since the de- 
cree, or that new proof has been discovered, which could not possibly 
have been used at the time when the decree was made. Tried by this 
standard the petition of Martha J. Kressler presents no sufficient rea- 
sons tor a review. The petition exhibits no error of law appearing in, 
the record without further examination of matters of fact, no allegation 
of new matter which has since arisen, ho averment of new proof since 
discovered. A bill of review must be founded upon some error appar- 
ent upon the record, and the evidence cannot be looked into to support 
an objection upon the supposed error of the court in deductions there- 
from. And where the petition for a review of an account confirmed, 
alleges no error of law apparent upon the face of the record, but error 
merely, determinable on the facts, and there is no allegation of aft^r 
discovered testimony, the petition should be refused. 

Unfortunately for the petitioner, no error of law is set forth in 
her petition, or appears anywhere in the record. It is a question of 
fact pure and simple. The Act of 1840 was never intended to open ac- 
counts for the re-trial of questions of fact, years After they have been 
passed upon by a competent tribunal. As there was no error of law 
upon the face of the record, the petitioner is not entitled to a review as 
a matter of right ; as there was no allegation of after discovered testi- 
mony, she is not entitled to it as a matter of grace. 

Moreover, the petition is definite in this, that it does not allege that 
Che balance found to be due was not paid over by the accountant. The 
petition is in the nature of a bill in equity, and nuist set forth all things 
necessary to give the court jurisdiction; here, however, the one thing* 
of all others, necessary to give the court jurisdiction, the proviso in 
the Act of 1840, viz.: **l^hsit this Act shall not extend to anv cause 
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where the balance found due shall have been actually paid and dis- 
charged by any executor, administrator,' or guardian/' is omitted. This 
allegation not being miade is fatal. It is necessary to allege that the bal- 
ance found due by the decree sought to be reviewed has not been paid 
over by the accountant: Russell's Appeal, 34 Pa. 258. As will appear 
by the record in this case, the balance found to be due has actually been 
paid and discharged by the accountant, as already noted. 

This case seems to be directly within the letter and spirit of the 
proviso of the Act of 1840. It was to prevent any injustice that a bill 
of review is denied aft^r a "balance found due shall have l)een paid 
over." The proviso protects the accountant The decree confirming 
the auditor's report is presumptively right, and it would be neither 
equity or justice to punish the accountant for yielding obedience to it. 

The Orphans' Courts of this Commonwealth have no power under 
the Act of October 13, 1840, to open decrees confirming the accounts 
of executors, administrators and guardians, and. re-examine said ac- 
counts, where the balance thereby found to be due has in the meantime 
been actually paid and discharged : Lehr's Appeal, 98 Pa. 25. 

In a petition for review in the Orphan's Court, it is indispensably 
necessary that it be alleged in the petition .that the balance foimd due 
by the decree sought to be reviewed has not been paid over by the ac- 
countant: Cramp's Appeal, 81 Pa. 90. 

The Act of 1840 was meant as a shield to the honest accountant. 

Its evident purpose was that the decree should never be disturbed 
so as to do injustice to the accountant. If under it he had paid over 
money, he ought to be protected in that payment, even though it should 
subsequently appear to have been wrongful. The Act was never in- 
tended to disturb an appropriation already decreed and consummated 

by payment, but rather where the object of the review is to surcharge 
an accountant with money received by him, not accounted for, and 
therefore not at all included in the decree, then to be operative. 

In no single particular has the petitioner brought herself within the 
lines laid down for those who seek to obtain a bill of review of an ac- 
count that has been confirmed, and after the balance found due has been 
paid and discharged. What are the requirements? First, the petition 

must allege some error of law apparent upon the face of the record ; 
second, it must allege some new matter which has arisen since the de- 
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cree ; and third, it must allege that the balance found to be due has nbt 
b(*en paid and discharged by the accountant. 

The petition of Martha J. Kressler lacks every essential to bring 
it within the jurisdiction of the Court and nothing remains but to dis^ 
miss it. 

Now, September 25th, 1906, the petition of Martha J. Kressler, 
for a review is dismissed* at the costs of the petitioner. 



Forbidding the erection of billobards upon private property located 
on a boulevard or pleasure drive, or in any street where three-fourths 
of the buildings are devoted to residential purposes, without the consent 
in writing of at least three-fourths of the resident property owners on 
both sides of the street, is held, in Chicago vs. The Gunning System 
(111.) 70 L* R. A, 230, to be unreasonable. 



From the time a passenger places himself under the charge of the 
carrier as he begins his journey until he is afforded the opportunity to 
leave the premises of the carrier at its termination, he is held, in Fte- 
mont, E. & M. V. R. Co. vs. Hagblad (Neb.), 4 L. R. A. (N. S.). 
254, to be a ''passenger being transported," within the meaning of a 
statute relating to injuries to persons while being transported on rail- 
roads, unless by isome act not attributable to the carrier the relation 
ceases 



The right of a sleeping car company to refuse to admit to its car 
a person having a contagious disease, although he has purchased a 
ticket for passage thereon, is sustained in Pullman Co. vs. Krauss 
(Ala.), 4 L. R. A (N. S.), 103. 



Starting a street car before an incoming passenger has reached his 
seat is held, in Bennett vs. Louisville R. Co. (Ky.), 4 L. R. A. (N. S.)^ 
558, not to be negligence, where there is nothing in his appearance to 
indicate that he tieeds unusual care and precaution for his protection. 
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In the Court of Cormnon Pleas of Lackcmxmna County, No. 888, March 

Term, 1906, 

QUO WARRANTO, 

Commonyealth ex. ref. W. R. Lcivis, District Attorney vs. John Car- 
den, et at. 

The term of a councilman's office in borougrhs divided into wards is three 
years. 

Messrs. A. A. Vosbnrg-, John H. Bonner and P. L. Walsh, for pe- 
titioners. 

Mr. R. J. Bourke, for respondent. 

Opinion by Edwards, P. J., September, 1906. 

By agreement of the parties this case was tried before, a judge 
without a jury. The question of law involved having been settled by 
the Supreme Court in a recent case it is necessary to make only a. few 
formal findings of fact. 

1. The controversy in this case relates to the organization of the 
council of Archbald borough. There are two rival councils in the 
borough, the legality of either council depending upon the question of 
the Jength of the term of office to which certain councilmen were 
elected — whether one or three years. The suggestion in this case being 
at the relation of the District Attorney, we can inquire only as to the 
three councilmen named among the respondents. 

2. Archbald Borough is divided into three wards and the borough 
council consists of nine members. 

3. The respondents are six in number. Three of them are coun- 
cilmen and the other three hold offices to which they were elected by 
the council of which the three councilmen are members. The title of 
the three councilmen to their offices is attacked on the ground that they 
were elected for a term of three years, the lawful term being one year, 
as claimed by the relator. The names- of the said councilmen are John 
Garden, Abraham Howell and John McHale. The names of those 
elected by the council are Thomas Price, Justus Bishop and R. J. 
Bourke. 

the last February election for the term of three years : John McHale 
was elected councilman from the Second ward at the same election for 
the same term ; Abraham Howell was elected councilman from .the 
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First ward in February, 1905, for the term of three years. 

5. On the first Monday of March last t^e three members named 
in paragraph four met with at least three, if not four, other council- 
men and organized the borough council. These other councilmen 
were John Maren, Edward Munlcy and M. J. McHale, who were 
three-year men and whose terms had not yet expired. There is some 
guestion as to the presence of Martin Cawley : but he may be left out of 
the controversy, because without him there was a clear majority of the 
council. The council, organized as stated, elected Price, Bishop and 
Bourke to various offices. Their title to their respective offices is at- 
tacked on the ground that the council which elected them was not a 
^legal organization. 

CONCLUSIONS OF LAW. 

1. The lawful regular term of councilman of the Borough ©f 
Archbald is three years.. ' 

2. John Garden, Abraham Howell and John McHale, three of the 
respondents, were in March last lawful councilmen of said borough; 

3. The council which organized on the first Monday of March 
last and in which Garden, Howell and McHale (John) participated* is 
the legal council of the borough^ 

4. John Garden was elected councilman from the First ward at 

4. Pric^, Bishop and. Bourke^ who were elected to certain offices, 
are legally entitled to said offices. . 

5. Judgment in this case should be entered for the defendants. 

DISCUSSION. 

As alr^dy stated, the determination of one question of law ends 
the controversy in this case. If the lawful term of a councilman in the 
Borough of Archbald is three years the defendants are entitled to 
judgment in their favor. The presenf action is founded on the propo- 
sition that the term of a councilman's office in the boroughs divided into 
wards is one year. The proposition is not without some merit; and 
the relator was justified in bringing the action, because our court has' 
decided the question in favor of the relator's contention. However, 
the Supreme Court in the case of Hayes vs. the Borough of Old Forge, 
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recently handed down, has decided the question definitely and finally. 
Hence, we must ^nter judgment for the defendants. 

We, therefore, find in favor of the defendants and against the 
Commonwealth. The Prothonotary is directed to give notice of our 
decision forthwith to the parties or thdr attorneys; if no exceptions 
are filed within thirty days after the service of said notice the Prothon- 
otary is directed to enter judgment for the defendants. In accordance 
with the provisions of the act of 1836 we direct the County of Lacka- 
wanna to pay tiie costs. 



.A carrier who fails to perform promptly his contract to transport 
the scenery and properties of a traveling show, kn'owing that their ab- 
sence will prevent a performance, is held in Weston vs. Boston & M, R. 
Co. Mass,), 4 L. R. A., (N. S.), 569, to be liable for the value of the 
ordinary earnings of the properties during the time the owner is de- 
prived of their use, less the expense which he is saved by inability to ex- 
hibit; and' the. fact that such damages are not provided for in the ship- 
ping articles is held to be immaterial. 



A street railway company is held in Omaha Street R. Co. vs. 
Boesen (Neb.), 4 L. R, A. (N. S.)> 122, not to be an insurer of its 
passengers, nor to be bound to do everything that can be done to in- 
sure their safety, but to fulfill its obligations in that regard when it ex- 
ercises the utmost skilt, diligence, and foresight consistent with the 
practical conduct of the business in which it is engaged. 



Where a passenger was injured. by the starting of a train while 
"he was alighting therefrom, the fact that the train stopped the usual 
ordinary time at the station is held in Chicago, R. I. & P. Co. vs. Wim- 
mer (Kan.), 4 L. A. A. (N. S.), 140, not to be conclusive that a suffi- 
cient length of time was given the passengers to alight ; and whether 
the stop was res^onabfy sufficient under the circumstances is held to be 
a question for. the jury 
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In the Court of Common Pleas of Lackawcutna County, No. 1022, Sep- 
tember Term, IQ06. 

MANDAMUS, 
Comanonwealth ex. Rel. Joseph P. Jettmngs vs. Micliael J. Garvey. 

A borough treasurer, elected with the assistance of persons acting as council- 
men but whose title as councilmen was in dispute and against whom a 
Judgment of ouster was subsequently entered, has not a good title to of- 
fice. 

Query: Is such a person a de facto officer? 

Bven though the council was a de facto body it would not make the treas-^ 
urer a de jure officer. 

While his acts might be legal so far as third parties are concerned, when he 
und^takes to establish his right to the office for his own benefit he must 
show himself legally entitled to it. It is true that . where strangers ' are 
concerned U is sufficient, for rights depending upon official acts, to show 
that the acts were performed by the officer de facto. But where the 
officer himself is claiming rights by virtue of his office, he must show that 
he was legally qualified to act — ^that he was the officer de Jure as well aa 
de facto. 

The act of an officer de facto where it Is for his own. benefit is void; because, 
he shall not take advantage of his own want of title which he must be 
conusant of; but where it is for the benefit of strangers or the nubile, who 
are presumed to be Ignorant of such defect of title, it is good. 

Messrs. M. J. Martin, T. P. Donahoe, W. P. Jennings and R. J, 
Manning, for relator. 

Mr. John H. Bonner, for respondent. 

Mr. A. A. Vosburg, for I. F. Price. 

Opinion by Kelly, A. L. J., December, 1906. 

On the 15th day of August, 1906, the relator presented his peti- 
tion to the Court setting forth that he was the regularly elected and 
qualified Treasurer of the Borough of Moosic ; that he had been elected 
to succeed Michael J. Garvey, the defendant, who had been elected 
Treasurer for the year beginning the first Monday of March, 1905; 
that the defendant had refused to deliver over to him the books, papers, 
moneys, etc., which belonged to the borough; and praying that an al- 
ternative writ of mandamus should be allowed commanding the de- 
fendant to turn over to the relator such books:, papers and moneys. On 
the iqth day of September, 1906, one I. F. Price presented a petition in 
this proceeding setting forth that he was the duly elected and qualified 
Treasurer of the borough ; that he had previously instituted- proceed- 
ings by a writ of quo warranto against Michael J. Garvey, the defend- 
ant, in order to establish his title to the ofiice, and that Garvev filed 
an answer to the writ in which he admitted that he had no title to the 
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office; that thereupon he had procured an alternative writ of manda- 
mus against Garvey commanding him to turn over to him the funds 
and other property of the borough ; that Jennings the relator in this 
case had no title to the office; and praying that he might be allowed to 
intervene and make defense in th^s case and that his petition might be 
allowed to be filed as an answer. An order was made as prayed for 
and an issue was made by the filing of a replication by the relator. 

As set forth in the petition I. F. Price as relator did institute man- 
damus proceedings against Garvey to No. 1036 September Term, 1906, 
and Garvey made return to the writ in which he denied Price's title to 
the office; a replication was filed, and the case is now before us for 
disposition. Both cases were heard together by agreement before the 
Court without a jury, under the provisions of the Act of 22d April, 
1874, P. L. 109. 

In accordance with the requirements of the Act we find the facts 
and state our conclusions of law. 

FINDINGS OF FACT. 

1. The Borough of Moosic was duly incorporated under the pro- 
visions of the Act of 3d April, 185 1, P. L. 320, on the 9th day of De- 
cember, 1898, and on the 19th day of November, 1900, by decree of the 
Court of Quarter Sessions of Lackawanna County it was divided into 
four wards. In the decree it was directed that thereafter the borough 
council should consist of eight members, two to be elected by the elec- 
tors of each ward. 

2. During the fiscal year beginning on the first Monday of Maf ch, 
1905, and ending on the first Monday of March, 1906, the DOiough 
council was composed of the following members : From the First ward, 
Joseph Woodbine and Christopher Connors ; from the Second ward, 
Michael Moran and Thomas Lynett; from the Third ward, Charles 
Broadhead and William Sanderson ; and from the Fourth ward, Daniel 
James and James Cotter. 

The terms of Christipher Connors from the First ward, Thomas 
Lvnett from he Second ward, Charles Broadhead arid William San- 
derson frorti the Third ward, and Daniel James from the Fourth ward, 
expired tJiTthe first Monday of March, 1906. Joseph Woodbine, Mi- 
chael Moran and James Cotter held over. Andrew Decker was elected 
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at the February, 1906, election to succeed Christipher Connors ; John 
Sheehan was elected to succeed Thomas Lynett ; and Michael Scznyter 
was elected to succeed Daniel James. So that Woodbine, Moran, Cot* 
ter. Decker, Sheehan and Scznyter were all legal members for the year 
beginning March, 5, 1906. William Sanderson and W. N. Ellis claimed 
to be the duly elected councilmen from the Third ward for a term be- 
ginning March 5, 1906, and Charles Broadhead and W. L. Anthony 
also 'claimed to be the duly elected councilmen from the same ward for 
a term beginning at the same time. The facts thus far stated are not 
in dispute. 

3. A meeting .of the old council was held on the evening .of 
March 5, 1906, but at its adjournment no organization was effected for 
the new year. At the adjournment all left the council chamber ex- 
cept Anthony, Woodbine, Broadhead and Scznyter, who remained for 
about a half hour, but who also left at about 9:30 o'clock. They came 
back at about 11 :30, with the burgess, one C. S. Snyder. They then, 
with the burgess, went through the form of an organization and elected 
officers, among others, I. F. Price, as Treasurer. These five, which in- 
cluded the burgess and Broadhead, whose title was in dispute at that 
time, afterwards met from time to time. They had a meeting on July 
2, 1906, which we will refer to later. This body may be called the 
Price council. 

4. On March 16, 1906, a meeting was held at which were present 
Sheehan, Moran, Cotter, Decker and Sanderson, who also went through 
the form of an organization and elected officers, among them Joseph P. 
Jennings as Treasurer, whose bond was accepted at a later meeting. 
At this meeting Sanderson, whose title was in dispute at that time, pfe> 
sented a certificate of election and oath of office, and was r^sognized by 
the other four as entitled to a seat He acted with Cotter, Decker, 
Moran and Sheehan, and later on with Ellis, as a member of council, 
at meetings held from time to time twice a month until July 2, 1906. 
At a meeting on April 2, 1906, of this body Ellis was sworn as a mem-^ 
ber of it. This body may be called the Jennings council. 

5. On February 5, 1906, at a regular meeting of the council a 
resolution was adopted providing that if any member should be ab- 
sent from three meetings in succession his seat would be declared va- 
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cant, and council wd^ulcl elect to fill the vacancy. At a meeting x>f the 
Jennings council held oh May 7, 1906, the seats of Woodbine and* 
Scznyter were declared vacant because of their failure to attend for 
three successive meetings Jkfter notice, and William Martini, jr., arid 
Charles Webb were elected "to fill the vacancies. Martin met with the 
body afterwards. ' There is no evidence to show .whether Wiejab did 
or not; 

6. In the meanwhile, o;i the 24th of March, 1906, in a suit by the 
Commonwealth, at the relation pf the District Attorney, a writ of quo 
warranto was issued agfainst William Sanderson to test his right to the 
office of councilman, which resulted in a judgment of ouster being en- 
tered agaiiist him on June 25th, 1906, and on the 4th day of April fol- 
lowing a similar writ issued against W* N. Ellis, which. also resulted 
in a judgment of ouster being entered against him on June 25, 1906. 
In the qiio warranto cases the Court held as a' matter, of law' that Will- 
iam L. Anthony and Charles Broadhead were the legally elected couh- 
cilmen of the Third v^ard of Moosic Borough and were ent^tkd to the 
offices. 

7. On the evening of July 2, 1906, in the council chamber a meetr 
ing of the so-called Jennings council wais held. There were present 
Shcehan, Cotter, Decker, Moran, Sanderson and Martin. While the 
body was in session transacting routine business 'the members of the 
s6»called Price council, Anthony, Woodbine, Broadhead and Scznyter, 
with the Burgess Snyder, came into the' room, and demanded tJiat 
Sheehan, who was in the chair, should vacate. The bargess served a 
writ',of ouster upon Sanderson, who thereupon immediately ceased to 
take any further part in the proceedings. The m^'mbers of the Price 
council attempted to effect' an organization amidst great confusion, 
while at the tim<e^ a riiotion to adjourn was carried by the Jennings 
council, the members of which then immediately left the chamber,, 
leaving the members of the Pripe council in possession of it. The lat- \ 
ter went through the form of an organization by having their secretary 
call the roll on each motioit-and noting the votes of Anthony, Wood- 
bine, Broadhead and Scznyter in the affirmative, with Sheehan, Moran, 
Cotter and Decker present but not voting, and the- burgess casting the 
decisive vote in the affirmative. Sheehan, Moran,' Cotter and Decker ' 
did not participate in. the so-called organization ait all. At its beginning 
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they were physically present, but were conducting business in their 
own body, while later they had left the room. The proceedings of the 
so-called organization were carried on amidst great noise, tumult and 
confusion, and was a mere scramble on the part of both parties to do 
business at the same time. 

The only members who actually participated in it were Anthony, 
Broadhead, Woodbine and Scznyter. At the so-called organization 
meeting Price was again declared elected Borough Treasurer. 

CONCLUSIOI^S OF LAW, 

1. The relator has no title to the office of Borough Treasurer of 
the Borough of Moosic. 

2. h F. Price has no title to the office of Borough Treasurer of 
the Borough of Moosic. 

3. The so-called Price council was not a council of the borough 
either de jure or de facto. 

4. The so-called Jennings council was never a council of the 
borough de jure. It was at most a council de facto. (We do not decide 
whether it was a de facto council or not in this proceeding as we do not 
deem it necessary for a decision of the question here presented). 

5. Judgment should be entered in favor of the defendant. 
The requests of the parties and our answers follow : 

On the part of the relator we are requested to find facts as follows : 

1. That Moosic Borough is a municipality of the County of 
Lackawanna and State of Pennsylvania, organized under the general 
borough law and divided into four wards. 

Answer. Granted. 

2. That since the organization and division of the said borough 
into wards each ward elects two councilmen to serve in the borouffh 
council, the whole council consisting of eight members. 

Answer. Granted. 

3. That at the organization of the borough council for the year 
beginning March, 1906, the following were councilmen whose seat> 
were not contested : John Sheehan, Andrew Decker, Michael Moran, 
James Cotter, Joseph Woodbine and Michael Scznyter. 

Answer. Granted. 

4. That on the i6th of March, 1906, at eight p. m. in the borough 
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building, the following met for organization: John Sheehair, Anr 
drew Decker, Michael Moran, James Cotter and William C. Sanderson, 
who presented his certificate of election, took his oath of office, and wat 
seated by the four first named. 
Answer. Granted. 

5. That at the time the right of William G. Sanderson to the office 
of councilman was not disputed by any one. 

Answer. Refused. 

6. That these five councilmen effected an organization by electing 
a President, Secretary, and Joseph P. Jennings as Treasurer, who filed 
his bond and accepted the duties of the office. 

Answer. Granted. 

7. That at the organization meeting of the borough council in 
March, 1905, Michael J. Garvey was elected Treasurer for the ensu- 
ing year or until his successor was elected and qualified. 

Answer. Granted. 

8. That Michael J. Garvey does not claim to be, and has riot ex- 
ercised any of the duties of the office of Borough Treasurer since the 
i6th of March, 1906.' 

Answer. Granted. 

9. That in the quo warranto proceedings instituted by Broad- 
head and Anthony against Sanderson and Ellis the Court of Lacka- 
wanna County decided, on the 30th day of June, 1906, that Sanders6n 
and Ellis were not entitled to their seats as councilmen. 

Answer. Granted. 

ID. That William G. Sanderson and W. N. Ellis both prodlic^ 
certificates of election and qualified and served as councilmen v/ith 
Sheehan, Deckier, Moran and Cotter, up to July 2, 1906, when the writ 
of ouster was served upon Sanderson and Ellis. 

Answer. Granted. 

II. The council as organized on the i6th of March, 1906, above 
stated, retained possession of all the borough books, papers and seal, 
and kept a record of their transactions and minutes of their proceedings 
in the minute book of the borough. 

Answer. Granted. 

As conclusions of law we are requested by the relator to find : 
That William G. Sanderson and W. N. Ellis were de facto if 
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not de jure councilmen from the date they took their seats until the 
writ of ouster was servM upon them on the 2d of July, 1906, 

.Answen This request is refused for the reason stated in our dis- 
cussion. 

2. That Joseph P. Jennings, the Treasurer elected with the as- 

sistance of William G. Sanderson and W. N. Ellis has Rood title to 

his office even after such de facto officers have beep ousted. 
Answer. Refused. 

3. That W. N. Ellis and William G. Sanderson, who were de- 
clared elected councilmen and qualified and performed the duties* of the 
office, were officers de facto, even though their title to the office of 
councilman was contested on the ground that they were not legally 
elected and proceedings to oust them were pending,. 

Answer. Refused for reasons stated in our discussion. 

4. That tlve meeting on the 2d of July, 1906, in' the borough build- 
ing, was not such a. meeting of councilmen as is recognized or con- 
templated by the law. 

Answer. Affirmed. 

On the part of I. F. Pfice we are requested to^find facts as follows : 

I. That the legally elected councilmen for the Borough of Moosic 
for the year beginning the, first Monday of March, 1Q06, were the fol- 
lowing: From the First ward, Joseph Woodbine and Andrew Decker; 
Second ward,' Michael Moran j^nd John Sheehan : Third ward, Charles 
Broadhead, W. L.^ Anthonv. and from the Fourth ward, Michael Scznv- 
ter and James Cotter. 

Answer. Granted. 

,2. That on the first Monday of M4rch, 1906, Joseph Woodbine, 
Charles Broadhead, W. L. Anthony, and Michael Scznyter, together 
with the burgess of said borough, Charles S. Snyder, met in the bor- 
ough building in the Borough of Moosic, and organizel as. a council of 
s^id borough, and elected officers for thp ensuing year ; and one of the 
officers so elected was I. F. Price, who was elected to the <)ffice of 
Treasurer on March j6, 1906. Andrew Decker, Michael- Moran: James 
LynQtt, William Sanderson and James Cotter met at the borough build- 
ing and attempted to organize, electing officers including one Jen- 
nings as Treasurer of the Borough of Moosic. 

Answer,. Refused. ' 

3. That quo warranto proceedings were instituted at the relation 
of the District Attorney of Lackawanna Comity against William San- 
derson, one of those who was present at tlie meeting on March 16, 
1906, arid in June of 1906, judgment of qustfer against ^im was duly 
filed by the Court of Common Pleas of Lackawanna Countv. which 
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judgment was duly served upon Sanderson on' July 2, 1906, and from, 
that time on he has not. attempted to act as k councilman of .said bor- 
ough ,^ Aat :at a meeting held on July 2, 1906, at a time when the ioU 
towing councilmen were present, to wit: Joseph Woodbine, Andrew 
Decker, Michael. Moran, John Sheehan, Charles Broadhead, W. L. An- 
thony, Michael Scznyter and James Gptter, a motion was passed by, 
which Charles Broadhead was elected chairmstn, and while tte s?iid 
dght persons wer^ still present a motion Was made. duly seconded and , 
put, the vote being, by roll call, for L F. Price for Treasurer for the 
Borough of Moosic, which vote resulted,, as follows : Woodbine, 
Broadhead, Anthony, Scznyter, and the burgess, Charles. S. Snyder, 
voted in favor of said I. F. Price, and no one voted upon siaid roll. call 
against said I. F. Price, who was thereupon duly declared Treasurer 
of the Borough of Moosic, and filed" his bond which was accepted :by 
the council. 

Answer.. Refused. 

4, That on July 2, IQ06, at a regular meeting of the council of^ 
'MooSic Borough, at which eight councilmen were present, 1. F; Price 
was elected Treasurer by a vote of four councilmen,. and the burgess 
in his favor, and no yoties against him, 

'Answier. Refused. 
^ ^ 5. That at a meeting of the council on July 2, 1906, ' Andrew 
Decker,. John Sheehan, Michael Moran and James Cotter did not leave 
the meeting until I. F. Price had been voted for, and elected Treasurer 
of the Borough of Moosic. 

Answer. Refused. 

As" conclusions of law we, are requested by I. F. Price to find : 

<i. That Jehniftgs\ was not elected Treasurer of the Botough of 
Mposic at a meeting of council at which there were a quorum of legally 
elected and duly qualified councilmen. 

Answer. Affirmed. 

2; That Jennings was not legally elected Treasurer of the Bor- 
ough of Moosic. 

Answer." Affirmed, 

3, That where there is a quorum of cbuncilmen present at a re^i- 
lar council meeting, and action is taken at that meeting, it is not material 
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whelher all the councilmen present voted or took any part in the pro- 
ceedings or not. All the councilmen present in the council room at the 
time when the councibnanic action is taken must be counted under the 
law in order to make up a quorum of the council; so as there were 
more than one-half of the duly elected and legally qualified councijm^n 
jof the borough of Moosic present at the nieeting of July 2, 1906, when 
I. F. Price was elected Treasurer of the Borough of Moosic, there was 
a quorum present, and even though less than a quorum voted upon the 
election of said I. F; Price as Treasurer, this election was legal. 

Answer. Refused. 

3j4. That after the selection of a secretary, the minutes of the 
meeting of July 2, as kept by this secretary, are not subject to attack 
or contradiction by parol evidence, in the absence of fraud or corrup-. 
tion in his record ; and that there is no evidence to show fraud or cor- 

« 

ruption upon the part of the secretary in keeping such minutes. 
Answer. Refused. 

4. That where there is a tie vote of council, four voting one way, 
and the others in opposition thereto, the burgess in a borough like the 
Borough of Moosic, has a right to cast the deciding vote. 

Answer. Affirmed. 

5. As there were four votes for I. F. Price for the office of Bor- 
ough Treasurer cast at the meeting of July 2, 1906, he was duly elected 
Treasurer of said borough. 

Answer. Refused. 

5J4. That no matter how much noise and disturbance there may- 
be in a councilmanic meeting, if there is a quorum of duly elected and 
qualified councilmen present when the councilmanic action is taken, and 
a majority of the votes cast is in favor of the election df the candidate 
for a borough officer, that officer is duly elected. So a majority of 
the votes cast at the council meeting on July 2, 1906, were in favor of 

I. F. Price, as Treasurer of said borough, he was duly elected, there 
being a quorum of councilmen present at the time when the vote was. 

taken. 

Answer. Refused. 

6. That I. F. Price was duly elected Treasurer of the Borough of 

Moosic. 

Answer. Refuseid. 
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7. That a peremptory writ of mandanuis should issue against 
Michael J. Garvey commanding him to turn over thef books and papers, 
and the money of said borough in his hands to I. F. Price as Treas- 
urer of said borough. 

Answer. Refused. 

DISCUSSION, 

The controversy in this case is between Joseph P. Jennings, the 
•relator, and I. F. Price, who has been allowed to intervene as defendant, 
both claiming the office of Treasurer of the Borough of Moosic. We 
are satisfied that neither of them is entitled to the office arrd we so hold 
under the evidence in the case and the facts as found. 

As far as Mr. Price's claim is concerned it is sufficient to say that 
he was never elected by either a de jure or. a de facto borough council. 
He does not claim by virtue of his election at the meeting of th6 so- 
called Price council held on March 5, 1906, but claims under an election 

held on July 2, 1906. As we have stated in our seventh finding of fact 
there was no valid meeting held on that date at which he was elected. 
. (Jnl}j four members of the council participated in any degree in any 
proceedings of the meeting in which he was chosen, viz. : Anthony, 
Woodbine, Broadhead and Scznyter. Sheehan, Moran, Cotter and 
Decker, the other four legal members of council, took no part in. it 
whatsoever. They were not even present at the meeting, legally speak- 
ing, but were merely physically present in the same room while part of 
it was being held. They were, under the uncontradicted evidence, 
engaged in holding a council meeting with Sanderson and one Martin 
present and participating when the other four councilmen came into 
the hall and attempted to take charge and effect an organization by 
counting them as present and thus getting a quorum. They imme- 
diately adjourned and left the hall when the members of the Price coun- 
cil began to hold a meeting. The' situation of affairs during the first 
few moments was that both parties were trying to do business at the 
same time. Under such circumstances there was no warrant or author- 
ity of law to note the presence of Sheehan and his associates at the al- 
leged meeting of council which elected Mr. Price as Treasurer. It was 
an undignified scramble to effect an organization, but was not suc- 
cessful. 

The claim in behalf of Mr. Jennings is that the body which elected 
him wa? a de facto council of the borough. We do not deem it wise at 
this time to decide whether it was a de facto body or not, for the rea- 
son that there may be manv interests involved in the decision of that 
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question which are not represented here. But conceding for the ar- 
guntent's sake only that it was a de facto body it could not make Mr^ 
Jennings. a (/e juri officer. It might make him a de facto officer, but 
that would not be sufficient to make out his c^$e. While his acts might 
be legal so far as third parties are concerned, when he undertakes to es- 
tablish bis right to the office for his own benefit he must show himself 
legally entitled to it. "It is true that where strangers are concerned, 
it is sufhcient, for rights depending upon official. acts, to show that the 
acts were performed by the officer de facto. But where the officer him- 
self is claiming rights by virtue of his office, he must show that he was 
legally qualified to act — that he was the officer de jure as well as de 
facto," Lewis, J., in Dillon vs. Myers, Brighty's Rep., 430. It has 
been repeatedly held that a de faclo officer cannot maintain an action to 

recover the fees or salary attached to the office: Biddle vs. Bedford 
Co., 7 S. & R., 386; Com'ith vs. Shifer, 25 Pa., 23; County of Luzerne 
vs; Piimmer, 95 Pa., 97. "The act of an officer de facto, where it isffor 
his own benefit is void ; because, he shall not take advantage of his own 
want of title, which he must be conusant of ; but where it is for the 
benefit of strangers or the public, who are presumed to be ignorant of 
such defect of titld, it is good:" Rogers, J., in Keyser, et al., vs. 
M'Kiss^n, 2 R., 140. * 

That the council which elected Mr. Jennings was not a de jure 
body is clear, in view of the decisions of this court in the quo warranta 
proceedings brought against two of the members of it. It was de- 
cided that these two had no legal right to the office of councilman. 
The body was therefore without a legal quorum. Such a body could 
not elect a de jure Treasurer:^ Com'th vs. Howorth, 7 Phila., 339; 
Comth vs. Steele, 2 North. Co. R., i. lathe former case the question 
was whether the receiver of taxes of the Twenty-third ward, who had 
been appointed b)^ the receiver of taxes of the City of Philadelphia, 
could hold his office after the title of the latter ,to the office had been 
decided to be inValid. It was held by Paxson, ],\ that the title of the 
ward receiver fell with that of the city receiver who had appointed 
him. *'With the official death of the creator, the creature dies also,' 
said Judge Paxson. In Com'th vs. Steele it was held that a city solici- 
tor elected by a de facto common council of the City of Easton in con- 
junction with the select council was brt a de facto officer. The opin- 
ion 'was by Schuyler, P. J., whose discussion leaves little to be saici 
upon the subject. 

We therefore hold that neither of the claimants have any valid title 
to the office of Treasurer of the Bororgh of lyToosic. 
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